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Preface 


This book is an analysis of pro- 
visions commonly included in international treaties and agi'ee- 
ments dealing with the treatment to be accorded to the nationals 
or corporations, the vessels, and the goods of the party or parties 
to which commitments are made. The provisions dealt with do 
not by any means include all the varieties that have been included 
in international instruments dealing with these matters, but they 
do include those of a type that recur in the more basic and rela¬ 
tively long-term treaties of commerce, navigation, and establish¬ 
ment, and in trade agreements of the kind concluded by the 
United States under the authority of the Trade Agreements Act 
of 1934. 

In analyzing such provisions an effort is made not only to bring 
out the policies that have been adopted but the techniques for 
giving concrete effect to such policies. The purpose is to help the 
student to identify the major and minor policies beneath the 
technical treaty language in which they are commonly clothed. 

An effort has been made in examining this material to provide 
definitions and a method of analysis that will reduce the sub¬ 
jects dealt with to better academic order. 

Under present-day conditions a study of commercial treaties 
and agreements is of particular importance and interest because 
many of the provisions commonly included in instruments of this 
character are of basic importance in relations between nations, 
not only in the economic field, but generally. Provisions regard¬ 
ing the treatment of foreign business interests, for example, are of 
basic importance in relation to the current efforts to bring about 
the economic growth of underdeveloped areas of the world, with 
all that this implies in terms of progress and political stability. 
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The content of this book is largely that of a course developed 
at the Fletcher School of Laxv and Diplomacy with the above con¬ 
siderations in mind. A substantial part of it is based on studies 
made by the following students in that institution: John Gal¬ 
lagher, Norman Mosher, Bernard Norwood, Melvin Sinn, Bar¬ 
bara Bettison, Warren Bovee, Bue Brun, North Burn, Helen 
Carpenter, Thomas Carroll, Mahesh Chandra, Jackson Crowell, 
Grant Davy, Alta Fowler, Ralph Gillen, Raymond Gonzalez, Wil¬ 
liam Helseth, R. Lewis Hoffacker, Doris Jones, Mary Kreimer, 
Lloyd Lambert, Charles Lowe, Charles Muller, Harthon Man- 
son, Daniel Moynihan, Harvey Nelson, Richard Nethercut, Ad¬ 
dison Parris, Jesse Proctor, Jacqueline Smith, Robert Smith, Ikuro 
Yoshino. 

The manuscript has been read by H. M. Catudal and Leonard 
Weiss of the Division of Commercial Policy of the Department 
of State. They have made many useful suggestions, without, how¬ 
ever, assuming responsibility for any statements of fact or opinion 
in this book. Such responsibility is solely the author’s. 

Acknowledgment is made to the following publishers for permis¬ 
sion to reprint the copyright material in this volume: Mr. R. F. Flar- 
rod, joint editor of the Economic Journal, and Mr. R. F. Kahn, 
executor of Lord Keynes’s estate, for the lines from Keynes’s posthu¬ 
mous article, ‘'Balance of Payments of the United States”; Harvard 
University Press for the lines from Harry C. Hawkins, “Problems 
Raised by the International Trade Organization” in Foreign Eco¬ 
nomic Policy in the United States, edited by Seymour Harris; 
Alfred A. Knopf, Inc., for the lines from Randall Hinshaw, 
“Keynesian Commercial Policy” in the New Economics, edited 
by Seymour Harris; Longmans, Green 8c Co., Inc., for the lines 
from William Beveridge, Tarijjs: The Case Examined; the New 
York Times for the lines from an address by Paul G. Hoffman. 
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CHAPTER I 


<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<o>>>>>>>>>>>>>>>>>>>>>>>>»^^^ 


Content of Commercial Treaties 


Treaties and agreements deal- 
ing with economic matters cover a wide variety of subjects. They 
deal with such matters as uniform negotiable instruments, re¬ 
quirements for certificates of origin, various matters connected 
with air navigation such as the right of free passage for aircraft,, 
railway-traffic agreements, use of adjacent waterways, protection 
of industrial property (patents and trade-marks), and financial 
matters involving the negotiation, servicing, and repayment of 
loans. 

In a broad sense these are all commercial treaties and agree¬ 
ments, since they pertain directly or indirectly to commerce. It 
is necessary in the present study, however, to limit consideration 
to the general treaties and agreements that reflect the basic 
economic policies of nations and that affect broadly their inter¬ 
national economic interest. 

These instruments are of three kinds, namely, treaties of 
establishment, treaties of commerce, including trade agreements, 
and treaties of navigation. Commonly, treaty provisions dealing 
with these three fields are combined in treaties of commerce and 
navigation, or treaties of establishment and commerce, or treaties, 
of friendship, commerce, and navigation. However, treaties may 
deal with these subjects singly or in other combinations. All of 
these types may be regarded as commercial treaties in a broad 
sense of the term. In a stricter sense, commercial treaties and agree¬ 
ments are those dealing only with the customs and other treatment 
to be accorded by each party to goods originating in the other. The 
use of the term ‘'friendship*' in a title of a general treaty may 
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usually be regarded as a formality, although such a treaty fre- 
quently includes provisions relating to the exchange of diplomatic 
and consular officers. 

For purposes of classification and analysis, treaty provisions 
may conveniently be examined from the standpoint of (t) the 
interests benefiting, (2) the kind of treatment promised, and (3) the 
subject matter in respect of which the commitments are made. The 
following two sections deal in turn with the first two elements. 
The third element, the subject matter, will be dealt with in later 
sections regarding establishment, navigation, and commerce pro¬ 
visions, in this order. 

The terms “treaty” and “agreement” will be used broadly to 
cover all forms of international agreements without reference to 
the different constitutional procedures for making them effective 
by the parties. 


THE INTERESTS BENEFITING * 

The interests of each contracting party on behalf of which 
treaties of establishment, navigation, and commerce are negotiated 
are the nationals, vessels, and goods, respectively, of that party. 

These three interests may be dealt with in separate treaties 
or in separate sections or articles of the same treaty. To facilitate 
the classification of treaty provisions the term “establishment” as 
used herein relates to treaties or provisions that deal with the 
treatment of persons or corporations; “navigation” provisions re¬ 
late to treaties dealing with the treatment to be accorded to vessels 
under the national registry of the parties; “commercial” treaties 
or provisions, in a narrow technical sense, are those dealing with 
goods originating in the territories of the parties, [r] 

The “Nationals"' of the Contracting Parties 

The term “nationals” refers to persons; [2] not to national 
interests generally or to other particular interests such as goods 
originating in the territories of the parties or vessels under their 
flags. 


The material dealing with nationals was contributed by John Gallagher. 
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The term ‘‘nationals'' is to be distinguished from the term 
“citizens" in that the former has a broader meaning. Whereas the 
word “citizens" is usually applicable only to persons endowed 
with full political and civil rights, the term “nationals" includes 
citizens as well as persons who, though not citizens, owe permanent 
allegiance to the state. [5] Under the law of the United States, 
native residents of outlying territories such as Guam are nationals 
but not citizens of the United States, whereas persons born within 
the continental United States are both citizens and nationals. y\ 

Native residents of the United Kingdom are usually referred 
to as British subjects, but they exercise the rights and privileges 
commonly associated with the term citizenship. [5] 

Treaties and agreements normally confer rights on “nationals" 
of the contracting parties, but sometimes the rights are accorded 
to “citizens or subjects," a description that can be used inter¬ 
changeably with “nationals" and that is usually found in treaties 
between kingdoms and republics. [ 6 ] 

Corporations 

Modern treaties deal with the rights of both natural persons 
and “artificial" persons, or corporations. The general method of 
determining the nationality of a corporation is by reference to the 
country in which it is incorporated. [7] For example, the Treaty 
of Friendship, Commerce and Navigation of February 2, 1948, be¬ 
tween the United States and Italy provides in Article II that: 

2. Corporations and associations created or organized under the ap¬ 
plicable laws and regulations within the territories of either High Con¬ 
tracting Party shall be deemed to be corporations and associations of 
such High Contracting Party and shall have their juridical status recog¬ 
nized within the territories of the other High Contracting Party whether 
or not they have a permanent establishment, branch or agency therein. [ 5 ] 

Mere incorporation under the laws of a country does not, 
however, always give a corporation a nationality status distinct 
from that of its shareholders, since the rule that a corporation 
assumes the nationality of the state of incorporation is not abso¬ 
lute. In special circumstances the nationality of a corporation may 
be determined, not on the basis of place of incorporation, but ac- 
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cording to the nationality of the shareholders. The most common 
occurrences of this type are in time of war when the majority of a 
corporation’s shareholders are enemy nationals. Such a corpora¬ 
tion may well be considered an alien by the state in which it is 
incorporated. Great Britain, in 1^14* when faced with such a situa¬ 
tion, decided in the Daimler case that under such "control, . . . a 
company will assume an enemy character ; [p] and France laid 
down a ruling that was substantially the same as that laid down in 
the Daimler case. [10] 

The present position of the United States is illustrated by 
Article XXIV of the Treaty between the United States and Italy 
of February, 1948: 

5. Each High Contracting Party reserves the right to deny any of 
the rights and privileges accorded by this Treaty to any corporation or 
association created or organized under the laws and regulations of the 
other High Contracting Party in the ownership or direction of which 
nationals of any third country or countries have directly or indirectly a 
controlling interest. 

While the corporation is often referred to as an artificial per¬ 
son, it is not to be assumed that it will be regarded as a "nationaF’ 
or "citizen'* as these terms are used in treaties. Under treaties en¬ 
tered into by the United States "corporations are regarded as hav¬ 
ing only such privileges as are specifically prescribed for them. 
They are not regarded as deriving from these treaties privileges 
granted to citizens generally," [//] 

Until recently, however, the rights of a corporation were not 
specifically stated in most commercial treaties. Rights of nationals 
have long been defined in some detail, but commercial treaties 
that were framed during the nineteenth century, long before the 
corporation assumed its dominant role in international trade, still 
exist. When such treaties are under discussion, the intent of the 
parties relative to corporations must be determined either through 
judicial or diplomatic procedures. 

In commercial treaties the lack of provisions for dealing with 
corporations, coupled with the concept that the corporation as¬ 
sumed the nationality of the country in which it was incorporated, 
led to attempts to interpret treaty provisions relating to nationals 
as applicable to corporations. 
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For example, the Swiss Minister in a note to the United States 
in 1933 made reference 

to the 5 per cent tax on dividends imposed by Section 213 of the National 
Recovery Act . . . , and the opinion was expressed that the provision, 
as applied to certain Swiss insurance agencies, was not in conformity with 
. . . the convention of friendship and commerce concluded by the 
United States and Switzerland on November 25, 1850 .. . providing 
that no higher impost, under whatever names, shall be exacted from the 
citizens of one of the two countries, residing or established in the other, 
than shall be levied upon the citizens of the country in which they re¬ 
side. [ 12 ] 

The Department of State, in disagreeing with the Swiss posi¬ 
tion, stated fully the United States view that a corporation does 
not come within the provisions of the commerce treaties relating 
to nationals: 

. . . It is the view of this Government that the provision of the Treaty 
referred to above . . . has no application to corporations . . . 


An examination of the language of the 1850 treaty clearly shows 
that the use of the word “citizen'' did not contemplate that the term 
should include corporations. . . . [Illustrations are made of the refer¬ 
ence to freedom to exercise professions and freedom from military service 
that could apply only to natural persons.] 


It would indeed be a strained interpretation to contend that the term 
“citizens" has a different and broader meaning in . . . [one paragraph 
than in another]. [13] 

The Vessels of the Contracting Parties 

When a treaty guarantees certain treatment to vessels, it 
usually refers to vessels registered under the laws of the contracting 
parties. The following example of a treaty provision identifying 
the vessels referred to is taken from the Treaty of Friendship, 
Commerce and Consular Rights, signed June 5, 1928, between the 
United States and Norway: 

Merchant vessels and other privately owned vessels under the flag 
of either of the High Contracting Parties, and carrying the papers re¬ 
quired by its national laws in proof of nationality, shall, both within the 
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territorial waters of the other High Contracting Party and on the High 
Seas be deemed to be the vessels of the Party whose flag is flown. [ 14 ] 

Treaties sometimes refer to vessels merely as “vessels of the 
contracting parties” or “vessels under the flag of or vessels of 
the named country. But the usual treaty practice is to identify as 
national vessels those registered under the respective laws of the 
parties. From 1920 to 1940, forty-four states concluded 151 agree¬ 
ments in which this standard of national laws and registry was used, 
and only four countries defined vessels of the contracting parties 
in a vague or different manner. 

Registry Distinguished from Ownership 

It will he noted that in the treaty definition of national 
vessels, quoted above, a vessel of one of the parties will be en¬ 
titled to the benefits of the treaty if it carries the papers required 
by the national laws of this party in proof of nationality. Clearly, 
neither party to such a treaty could concern itself with the require¬ 
ments laid down by the other party for obtaining these papers. 
Under such a provision each party accepts as a vessel of the other 
party any vessel that has complied with the requirements of the 
latter’s laws, not necessarily the requirements in force when the 
treaty was signed, since the provision is not limited to “present” 
requirements. For example, a country that, at the time the treaty 
was signed, admitted to national registry only vessels entirely 
owned by its own citizens would be free to dispense with this 
requirement or to impose new and different requirements, with¬ 
out affecting the treaty obligation of the other party. While na¬ 
tional laws do commonly limit national registry to vessels owned 
by the nationals of the country concerned, it is not this require¬ 
ment but the fact that the vessel has been admitted to national 
registry that is significant from the treaty standpoint. 

Linder such treaty provisions, nationality of the vessel is de¬ 
termined solely by the state of registry irrespective of the na¬ 
tionality of the owner. It is possible for a situation to arise in 
which a national of a country may lose certain of the benefits of 
treaty provisions relating to the rights of nationals as distinguished 
from vessels if he invests his money in a vessel and registers it under 
a foreign flag. For example, an American national might register 
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his vessel under the laws of Panama. The vessel might be subjected 
to discriminatory port charges in a country with which the United 
States has a treaty providing for nondiscriminatory treatment of 
vessels and also of nationals of the United States. Since the vessel 
is not a vessel of the United States as defined in the treaty, the pro¬ 
visions relating to vessels could not be invoked. And, in so far as the 
interests of the national are bound up with the vessel, the national¬ 
ity of the vessel would prevail. 

For purposes of treaty negotiations and interpretations, there¬ 
fore, vessels under the registry of a nation represent an interest 
distinct from that of the nationals of that nation. Provisions 
guaranteeing nondiscrimination to vessels confer no rights what¬ 
ever on nationals but apply only to the national interest repre¬ 
sented by vessels. The differentiation between nationals and vessels 
can be further illustrated by instances in which nationals of a 
third country, allowed to register vessels under the laws of a con¬ 
tracting party, might benefit from treaty provisions. 

Where there is no relevant treaty the situation may differ, and 
the distinction between the two interests, nationals and vessels, 
may be set aside. There is some confusion on this point, however, 
as national policies in such situations differ. In the case of the 
Alliance in 1903, ownership alone and not registry or flag was the 
basis for claim to American protection, on the ground that its 
ownership made it American property and entitled to American 
protection. [75] On the other hand, in the case of the Elena Valdez, 
where a naturalized American citizen purchased an American- 
registered vessel and later transferred it to Panamanian registry, 
the Department of State in 1924 refused to intervene on behalf of 
the American citizen when the ship was seized by Mexico. The 
Department, disregarding the fact that the property of an Ameri¬ 
can national was involved, maintained in this instance that the 
national character of a vessel is determined by its flag, that is, by 
the state of registry. [16] Both practice and logic warrant the con¬ 
clusion that, with regard to vessels, even when no treaty provision 
defines the nationality of the vessel, registry creates a national in¬ 
terest so distinct from ownership that there is a possibility of the 
former canceling the latter. 

In wartime, even when a treaty defines national vessels as 
nationally registered vessels, it is possible that ownership may 
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be looked to and be controlling. In such circumstances the dis¬ 
tinction between “nationals” and “vessels” may again be set aside. 
Such a case in point is the possibility of requisition in wartime by 
the United States of an American-owned vessel that is registered 
under a foreign flag. The law of the United States [/y] specifies 
that for reasons of national defense it shall be lawful to requisition 
with just compensation any vessel owned by citizens of the United 
States. It should be noted, however, that this is a national law and 
that its application might occasion international dispute. 

It is at least doubtful whether a state is justified in requisition¬ 
ing a vessel owned by its citizens and registered under a foreign 
flag. The existence even of a doubt on this point would seem to be 
a consideration favoring a policy of refusing diplomatic protection 
to such a vessel in time of peace. For if the vessel could not be 
requisitioned in time of war it would appear undesirable to en¬ 
courage foreign registry by giving support to the American owner 
in any difficulties the vessel might get into in time of peace. 

Vessels, therefore, at least for treaty purposes, are a national 
interest distinct from nationals. Consequently treaties contain 
special provisions applicable to this interest. Provisions dealing 
with the rights of vessels may be termed navigation provisions in 
distinction from the establishment provisions, which deal with the 
distinct and separable interest represented by persons (or corpora¬ 
tions) who are nationals of the contracting parties. 


The ‘"Goods” of the Contracting Parties 

The term "goods” as commonly used in commercial treaties 
and agreements refers to goods originating in the territories of 
the contracting parties, and is ordinarily accompanied by descrip¬ 
tive words that limit its meaning to this. The test whether a pro¬ 
vision referring to goods is applicable in particular cases is origin, 
not ownership. Treaties and agreements promising specified treat¬ 
ment by each party to the goods of the other party normally make 
geographic origin the sole test. 

To invent an extreme instance for purposes of illustration, a 
provision applicable to the goods of the United States would apply 
even if the workmen and managers were not nationals of the 
United States; the raw materials were imported (assuming a sub- 
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stantial part of the value of the finished product was added in 
this country); the capital employed was foreign; the goods were 
sold to a foreign merchant in this country and were shipped to 
foreign merchants abroad; and, in short, were never at any stage 
from production to consumption owned by nationals of the United 
States. The fact of their production in United States territory 
gives the United States an interest in them and makes them, for 
purposes of the usual treaty obligations, a product of the United 
States. 

The interest represented by goods of the contracting parties 
must therefore be carefully distinguished from the national in¬ 
terests represented by the nationals or vessels of the contracting 
parties. The point at which confusion of these interests can most 
easily arise is between the rights of nationals and of national 
goods. For example, a treaty provision, taken alone, that promised 
nondiscriminatory treatment to nationals of the United States as 
compared with the nationals of third states in respect of internal 
taxes, would not, technically, prevent discrimination against 
goods of the United States. There would be no technical breach of 
this obligation if the foreign country concerned charged higher 
sales taxes on a product such as automobiles originating in the 
United States than on automobiles originating in some competing 
third country, provided the obligation to American nationals was 
carried out. All that the latter obligation would require would be 
that nationals of the United States selling automobiles in the 
territory of the other contracting party should be charged on their 
sales no higher taxes than those charged nationals of any third 
country selling American automobiles, or that an American 
national selling automobiles originating in a third country should 
get the benefit of the lower taxes applicable to such automobiles. 
In such circumstances there would be discrimination against 
American goods but not against American nationals, the latter 
being the only American interest in respect of which the supposed 
commitment applies. In other words, the sole obligation is to treat 
nationals the same even though goods of diflEerent national origin 
are treated differently. 

Similarly, if a foreign country promised nondiscriminatory 
treatment only to goods originating in the United States, it could, 
technically, charge a higher sales tax on American goods dealt in 



^0 Commercial Treaties 

by American nationals than on American goods dealt in by na¬ 
tionals of a third country. For example, if Italy were the other 
party to our treaty, a German national resident in Italy could, 
technically, be exempt from the sales tax on automobiles sold by 
him, while a United States national resident in Italy could be 
charged the tax on his automobile sales, provided the tax on 
American automobiles was not higher than the tax on any foreign 
car when sold by a dealer of any particular nationality. In other 
words, the obligation in the case of the provision under considera¬ 
tion runs only to the goods, and, if in any set of circumstances there 
is no discrimination between goods of the United States and goods 
of foreign origin, there is no technical violation of the provision. 

These theoretical illustrations are used only to establish the 
technical distinction that exists between the interests represented 
by nationals of the parties and by goods originating in their terri¬ 
tories. The illustrations are not practical for two reasons. In the 
first place, a provision for nondiscriminatory treatment of nationals 
will often be accompanied by a provision for nondiscriminatory 
treatment of goods, and vice versa, so that both interests would be 
covered. In the second place, a country acting in the manner de¬ 
scribed above might escape a charge of technical violation of the 
treaty obligation, but it could not escape the charge that its 
action ran counter to the purpose and intent of the provision. 
The interests of nationals of the United States, for example, do¬ 
ing business in Italy, are in many instances closely identified 
with goods of United States origin. Foreign nationals selling 
automobiles in Italy are likely to be dealing in cars manufactured 
in the country of their nationality. Discriminating between na¬ 
tionals of different countries in such situations tends therefore 
to be equivalent to discrimination between goods of different 
national origin and hence to be a violation of the spirit and pur¬ 
pose of a proyision promising nondiscriminatory treatment of 
goods. However, the claim under the treaty in a situation of this 
sort would not be based on discrimination against American 
nationals but on the ground that discrimination against our na¬ 
tionals is, under the circumstances, a discrimination in fact against 
our goods—a distinct interest and the only one protected by the 
supposed treaty provision. 
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KINDS OF COMMITMENTS * 

As has already been indicated, there are three elements of 
a treaty provision to be considered. The first of these, the interest 
benefiting, has been considered above. The second element is the 
kind of treatment promised. 

The kinds of commitments made in commercial treaties and 
agreements may, for convenience, be classified as relative or ab¬ 
solute commitments, [i8] 

‘'Absolute'’ commitments are those that promise some speci¬ 
fied treatment to an interest or interests irrespective of the treat¬ 
ment that may be accorded to the corresponding interests of third 
countries, or to the national interests of the party making the 
commitment. 

Commitments of the “relative" type are those that lay down 
“a measure or yardstick by which the treatment accorded to the 
other party is to be regulated." [/p] The standard of treatment 
commonly employed is national treatment or most-favored-nation 
treatment. The national-treatment commitment is an obligation 
of the committed party to accord to the nationals, vessels, or goods, 
as the case may be, of the other party treatment no less favorable 
than it accords to its own nationals, vessels, or goods. The most- 
favored-nation [20] commitment sets up, as the standard of treat¬ 
ment to be accorded by the committed party, the treatment enjoyed 
by the nationals, vessels, or goods, as the case may be, of any third 
state that at any time receives the best treatment. 

The distinction between relative and absolute commitments 
is illustrated by the treatment promised by one contracting party 
to goods of national origin of the other contracting party with 
respect to customs duties. A common provision of the “relative" 
variety promises most-favored-nation treatment. In other words, 
a contracting party agrees that goods originating in the other 
contracting party shall be subject to the lowest rate of duty ap¬ 
plicable to like goods originating in any foreign country, without, 
however, interfering in any way with the right of the party making 
the commitment to impose as high a duty as it wishes on imports 


Most of the material in this section was contributed by John Gallagher. 
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from all countries. A common provision of the “absolute” kind is 
one providing that a specified duty shall not exceed a named figure, 
irrespective of what the rate may be on imports from other sources. 

Both relative and absolute commitments may be given with 
respect to the same interest and subject matter. Thus reduced 
and bound tariff rates (specified rates that the party is obligated not 
to increase) are almost invariably accompanied by a most-favored- 
nation commitment, usually a broad most-favored-nation commit¬ 
ment applying to imports generally. Under this combination, if 
the party committed by treaty to a bound tariff rate should reduce 
the rate on imports from a third country below the specified figure, 
most-favored-nation treatment would require the reduction of the 
rate on imports from the other contracting party to the level of 
the rate applicable to imports from the third country. The im¬ 
portance of the most-favored-nation clause in such situations is 
obvious. The value of a reduced and bound rate could be destroyed 
or seriously impaired if a still lower duty to some third country 
caused the diversion of trade away from the other contracting 
party. 

The granting of national treatment is generally a commit¬ 
ment of high order, since a nation cannot usually be expected to 
do more for foreign interests than treat them as favorably as it 
does its own national interests. It might be said that the extent to 
which nations refuse to apply the national-treatment principle in 
commercial treaties and agreements is a rough indication of the 
extent of the influence of nationalistic ideology in world affairs. 

The most-favored-nation clause is usually a much weaker 
commitment and involves a smaller surrender of sovereign rights. 
All that the most-favored-nation clause promises is that the con¬ 
tracting party concerned will treat the other party as well as it 
treats any third country, which may be very badly indeed. In 
some instances, however, a most-favored-nation clause may have 
a value superior to national treatment, as for example, when a 
great power obtains from a backward country an absolute right 
superior to that enjoyed by the national interests of the backward 
country. 

In provisions relating to quantitative restrictions on goods, 
the “relative” treatment represented by the most-favored-nation 
clause takes a form somewhat different from the form it takes when 
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it is applied to other matters. Similarly, provisions relating to ex¬ 
change control and state trading represent variants in the applica¬ 
tion of the principle underlying the most-favored-nation clause. 
These matters will be discussed at a later point. 
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Establishment Provisions 


XhE interests benefiting from 
commercial treaties, broadly defined, are commonly the nationals, 
vessels, and goods of the contracting partiesj and the hind of treat- 
ment accorded is either national or most-favored-nation, or abso¬ 
lute, or combinations of these commitments. The matters with 
respect to which nationals, vessels, or goods are commonly made 
the subject of such commitments remain to be considered. The 
present section will deal with the subject matter of establishment 
provisions. 


Scope of Establishment Provisions 

Establishment provisions relate to the treatment to be ac¬ 
corded persons or corporations of one of the parties with regard 
to their activities in the territories of the other party. Such pro¬ 
visions deal with such matters as the right of entry, residence, and 
travel; the right to own or lease property; the right of access to 
the courts; treatment in the event of expropriation of prop¬ 
erty; and other matters of importance such as personal or property 
taxation. 

Although corporations are often referred to as artificial per¬ 
sons, it does not follow that they will be accorded under treaties 
the same rights that natural persons are accorded. Modern treaties 
deal specifically with the rights of corporations. With regard to 
many matters they usually accord the same rights that they accord 

* The sections of this chapter dealing with taxation and expropriation 
were taken from research done by Melvin Sinn. 
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to nationals, or corresponding rights. For example, in the Treaty 
of February 2, 1948, between the United States and Italy, pro¬ 
visions regarding the expropriation of property are applicable to 
the property of both persons and corporations. 

In treaties where national or most-favored-nation treatment is 
granted, however, the treatment given to corporations is that 
given to local or foreign corporations—not the treatment given to 
nationals. For example, the Treaty of February 2, 1948, between 
the United States and Italy, provides in Article II, paragraph 3 
as follows: 

Corporations and associations of either High Contracting Party shall, 
within the territories of the other High Contracting Party, be permitted, 
without interference, to exercise all the rights and privileges enumerated 
in paragraph 2 of Article I, in conformity with the applicable laws and 
regulations, upon terms no less favorable than those now or hereafter ac¬ 
corded to corporations and associations of such other High Contracting 
Party. 

The rights referred to are as follows: 

(a) to engage in commercial, manufacturing, processing, financial, 
scientific, educational, religious, philanthropic and professional 
activities except the practice of law; 

(b) to acquire, own, erect or lease, and occupy appropriate buildings, 
and to lease appropriate lands, for residential, commercial, man¬ 
ufacturing, processing, financial, professional, scientific, educa¬ 
tional, religious, philanthropic and mortuary purposes; 

(c) to employ agents and employees of their choice regardless of 
nationality; and 

(d) to do anything incidental to or necessary for the enjoyment of 
any of the foregoing rights and privileges. 

Significance of Establishment Provisions 

Guarantees of standards of treatment in these matters have 
a broad significance for international relations in that they pro¬ 
mote the freer mingling of peoples and the exchange of ideas and 
cultures and in general tend to create a situation in the relations 
between nations precisely the opposite of that arising from “iron 
curtains." From the standpoint of economic relations, however, 
the significance of establishment provisions arises largely from 
their relationship to the flow of investment capital. Foreign capital 
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will not enter a country unless it has some assurance that it will re¬ 
ceive fair treatment, and without increased foreign lending it will 
be more difficult to raise standards of living throughout the world. 
Since the economic advancement of the underdeveloped countries 
is perhaps the greatest contribution that foreign investment can 
make, the present section will be concerned mainly with this aspect 
of international lending. 

Economic Development of UndeTdeveloped Countvies 

The great disparity in living standards among the nations of 
the world has long been a matter of concern to statesmen and 
thoughtful people in all countries. The existence of such a situ¬ 
ation is a matter of basic significance in the field of international 
relations, since poverty, particularly when it exists side by side 
with wealth, breeds political unrest and disturbance that affect 
the welfare and security of all nations. The concern to the prosper¬ 
ous nation is analogous to the concern that might be felt by a rich 
man living in a palace in the midst of a slum. Poverty in any nation 
is the most fertile breeding ground for communism and other 
forms of totalitarianism hostile to the ideas of individual liberty 
cherished by nations such as the United States. Moreover, from a 
strictly economic point of view, development of the resources of 
any part of the world means not only improved living standards 
there but an increase in the useable wealth of the world shared in 
by all countries through the processes of trade. 

These are not new considerations, but it has been only recently 
widely recognized in relatively prosperous nations like the United 
States that their own interests are tied up in a close and vital man¬ 
ner with the economic development of backward areas. On Janu¬ 
ary 20, 1949, the President of the United States in his inaugural 
address called attention to the need of definite action on the prob¬ 
lem. He said, “We should make available to peace-loving peoples 
the benefits of our store of technical knowledge in order to help 
them realize their aspirations for a better life,” and, "in coopera¬ 
tion with other nations, we should foster capital investment in 
areas needing development.” Bills subsequently introduced in the 
Congress by both Democratic and Republican legislators gave 
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clear expression to the interest o£ the United States in economic 
development abroad. [/] 

Sources of Development Capital 

The need of capital for development may to some extent be 
met by domestic capital in the underdeveloped countries them¬ 
selves. But the need is so great in most of these countries in rela¬ 
tion to the amount available that a large part of the capital must 
come from abroad. Otherwise development will be slow and long 
delayed. 

The sources of foreign capital are two. On the one hand is the 
international agency, the International Bank for Reconstruction 
and Development; on the other are the individual countries. Of 
the latter, the United States must, in view of postwar conditions, 
be the main source. 

The International Bank for Reconstruction and Development 
was established at the Bretton Woods Conference in 1944 for the 
purpose indicated by its name. It can play an important part in 
the field of economic development, but it can by no means be relied 
on to do the whole job. Although the bank's financing ability is 
substantial, it is small in relation to the total need. Moreover, its 
function is limited to supplementing, not supplanting, normal 
investment channels. 

In the United States the sources of investment funds are both 
public and private. Public funds, in addition to the vast sums made 
available in the form of loans or grants since World War II, are 
largely channeled through the Export-Import Bank. The capital of 
this bank is also limited in relation to the vast need. 

A major source of funds for the development of underde¬ 
veloped countries is, therefore, the private American investor. [2] 

Direct Private Investment 

Under most conditions, the best kind of private investment 
in underdeveloped countries, both from the standpoint of the 
capital-receiving and the capital-supplying country, is direct in¬ 
vestment in plants and facilities by persons with the necessary 
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experience and know-how obtained from successful operation of 
similar enterprises in their own countries or elsewhere. Invest¬ 
ments of this kind involve the active management and, at least 
in the early stages, control of the enterprise in the underdeveloped 
country. Direct investment, as the term is here used, is to be dis¬ 
tinguished from equity investment, such as the purchase of stock in 
locally controlled and managed enterprises, or fixed-interest in¬ 
vestment in bonds of foreign enterprises or governments. 

The advantages of direct investment are of two kinds. In the 
first place, foreign capital for development is automatically di¬ 
rected into the most profitable lines of production by the people 
who are best qualified by experience to know what is likely to be 
profitable, and who have a strong pecuniary motive for avoiding 
mistakes. Investors in stock or bonds, it is true, have the same 
motive, but they lack the knowledge and experience of the manager 
of a successful enterprise and are often inclined toward mere 
speculation. 

The automatic direction of capital toward efficient or poten¬ 
tially efficient enterprises in the underdeveloped countries is im¬ 
portant, of course, because it results in the best use of the funds 
provided in the sense that it produces the greatest wealth for each 
dollar invested. It is the best assurance against the dissipation of 
capital in enterprises offering little or no prospect of economic 
return. 

A further advantage of direct investment is that it automati¬ 
cally carries technology and know-how with it. The foreign entre¬ 
preneur with a direct financial stake in an enterprise will normally 
see to the availability of the best productive processes directed 
by the best managerial talent at his disposal. This works to both 
the immediate and long-run benefit of the country where the in¬ 
vestment is made. The industry will use local labor and materials. 
It can gradually train local foremen and managers and build up 
among the people of the country where it is located the skills and 
experience on which the nation can draw in developing other 
industries. Successful enterprises of this kind tend to attract the 
interest of local capital and stimulate it to take advantage of skills 
that are developing in the country. 
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Role of Establishment Provisions of Treaties 

One o£ the most important functions of establishment pro¬ 
visions is to create conditions favorable to foreign investment, 
particularly direct private investment. The right to enter, travel, 
and reside in a country is obviously important if an enterprise is 
to be established there, particularly in the initial stage when 
managers and skilled workers may have to be provided. There 
must also be some assurance that in the event of legal difficulties 
there will be opportunity to obtain just treatment through access 
to the local courts. There must be an opportunity to acquire prop¬ 
erty. These and other rights are commonly provided for in the 
establishment provisions of treaties. 

Some of the most important problems encountered in foreign 
investment, such as taxation, expropriation of property, and con¬ 
vertibility of earnings, can be dealt with most appropriately 
through establishment provisions. The problems encountered and 
the methods for dealing with them will be discussed in the follow¬ 
ing pages. 


Discriminatory Taxation 

An enterprise established in a foreign country may be crippled 
or destroyed by unjust or unwise taxation. Some assurance on 
this subject is essential if investment is to take place on any scale. 
Although it will not be practicable in general treaties of establish¬ 
ment to incorporate absolute commitments as to the height of 
taxes that the parties may impose, [5] it is possible and desirable 
to include provisions against discriminatory taxation. A study 
of more than four hundred treaties of establishment negotiated 
between 1920 and 1940 indicates that, of those containing taxation 
provisions, the number granting national, or national and most- 
favored-nation, treatment is approximately equal to the number 
granting only most-favored-nation treatment. 

The United States in its treaty of 1948 with Italy distinguished 
between resident and nonresident aliens in the matter of taxation; 
the former are granted national treatment and the latter most- 
favored-nation treatment. This distinction is in accordance with 
United States revenue laws, which, in the matter of federal taxes^ 
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place a resident alien on practically the same footing as a national 
but reserve a different, though not necessarily inferior, status for 
the nonresident alien. The treaty provision was also probably in¬ 
cluded as a clarification of what were intended to be similar com¬ 
mitments in previous treaties which provided that 

the Nationals of either High Contracting Party within the territories of 
the other shall not be subjected to the payment of any internal charges or 
taxes other or higher than those that are exacted of and paid by its 
Nationals. [^(] 

This provision is ambiguous in that it could be read either 
as meaning that only nationals of one party resident within the 
territories of the other are entitled to the benefits, or as meaning 
that all nationals of one party, resident or nonresident, shall not 
be subjected within the territories of the other to discriminatory 
treatment as compared with nationals of the country. On at least 
one occasion such a provision has been interpreted by a foreign 
government as applying to nonresident aliens. [5] 

Neither the most-favored-nation nor the national-treatment 
rule affords any definite assurance to the investor that he will not 
be subject to burdensome taxation, although national treatment 
will usually be preferable to most-favored-nation treatment, which 
permits discrimination between nationals and aliens. When na¬ 
tional treatment is given by a country with a high level of political 
and civil rights, the foreigner may to a large extent rely on the 
nationals of the capital-receiving country to fight his battles in 
the process of fighting their own. However, national treatment may 
be of little value in a country whose principal industries are 
foreign-owned, and where to tax industry results in taxing foreign¬ 
ers only. 

For example, the tremendous importance of the nitrate and copper in¬ 
dustries to Chile and of oil to Venezuela would argue for those industries 
bearing an appreciable part of the fiscal burden of the respective coun¬ 
tries, regardless of nationality of control. Where the foreigner foots the 
bill, however, there is a tendency to exact all that an industry can possibly 
bear. [ 6 ] 

Therefore, it is possible that even under the national-treatment 
rule, very burdensome taxes may be imposed on foreign-owned 
capital. 
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Double Taxation 

A problem relevant to the flow of private investment is that 
of double taxation. This possibility arises when the income of a 
company with foreign as well as domestic operations is taxed both 
by the country in which it has its parent organization and by the 
foreign country in which it has part of its business. One example 
of the manner in which this problem has been handled by the 
United States is illustrated by the treaty of 1948 with Italy, which 
contains the following provision in Article IX: 

2 . In the case of corporations and associations of either High Contracting 
Party engaged in business within the territories of the other High Con¬ 
tracting Party, and in the case of nationals of either High Contracting 
Party engaged in business within the territories of the other High Con¬ 
tracting Party but not resident therein, such other High Contracting 
Party shall not impose or apply any internal tax, fee or charge upon any 
income, capital or other basis in excess of that reasonably allocable or ap- 
portionable to its territories, nor grant deductions and exemptions less 
than those reasonably allocable or apportionable to its territories. A 
comparable rule shall apply also in the case of corporations and associa¬ 
tions organized and operated exclusively for scientific, educational, re¬ 
ligious or philanthropic purposes. 

Such a provision, however, does not cover the whole problem, 
because it deals only with taxation by the capital-receiving country. 
No restriction is found in this treaty on the right of the United 
States, for example, to tax again, as part of the total income 
of the parent company in the United States, income earned 
in Italy that had already been taxed by the Italian govem- 
ment- 

The problem of double taxation was discussed at the Ninth 
International Conference of American States held at Bogota from 
March 30 to May 2, 1948, and the position was taken by several 
of the Latin-American states that income should be taxed only by 
the government of the country in which it is produced. Although 
the United States delegation was not willing to go this far, it 
indicated its willingness to encourage the flow of private-invest¬ 
ment funds through liberalizing tax policies by agreeing to the 
following provision in Chapter IV of the Economic Agreement 
of Bogota: 
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Article 27. Each State, in order to stimulate private investment, shall, 
within the framework of its own institutions, seek to liberalize its tax 
laws, so as progressively to reduce or even eliminate double taxation as 
reo’ards income from foreign sources and to avoid unduly burdensome 
and discriminatory taxation, without, however, creating international 
avenues for tax avoidance. 

The States shall also seek to conclude as soon as possible agreements 
to prevent double taxation. [7] 

A general application of this principle advocated at Bogota 
and seemingly viewed sympathetically by the United States would 
normally be secured by its inclusion in a general treaty of establish¬ 
ment, leaving the implementation to detailed double-taxation 
agreements and the modification of national tax legislation. 

Expropriation of Property 

Probably the greatest single deterrent to private foreign in¬ 
vestment is the fear of loss through the expropriation of property 
by foreign governments. There are, in fact, grounds for such fears 
in view of the intensification of nationalism and the tendencies 
toward state control and socialization that developed during and 
after World War II. These influences have found expression not 
only in the actual expropriation of property but in ill-advised 
laws and declarations in many countries that bode no good for the 
foreign investor. 

No treaty exists, so far as is known, that prohibits expropria¬ 
tion, since no government, including the United States, would 
estop itself from expropriating private property for public use. 
Treaty provisions do aim, however, at giving investors assurance 
against loss if their property is expropriated. The most common 
provision in treaties is one that permits expropriation of property 
by due process of law. Others provide for national or, less fre¬ 
quently, most-favored-nation treatment. Of more than four hun¬ 
dred treaties among various countries that have been examined on 
this point, only eighty-five deal with expropriation at all. Ap¬ 
proximately half of these treaties contained provisions of the 
relative type, national or most-favored-nation or both; an almost 
equal number recognized the right of expropriation pursuant to 
law; and only a few contained commitments of the absolute type. 
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Treaties to which Turkey is a party have frequently included 
the obligation for simultaneous or advance payment in the event 
of expropriation. Other nations may be entitled to claim similar 
treatment from either party to these treaties by virtue of the most- 
favored-nation clause. Two types of such provisions have been 
found in treaty practice: those providing for advance payment of 
‘‘fair'' compensation and those providing for simultaneous or ad¬ 
vance payment to be determined on a national-treatment basis. A 
typical clause providing for fair compensation in advance was 
included in a treaty between Poland and Turkey in 1931: 

Nationals and companies of one High Contracting Party may not have 
their property in the territory of the other Party expropriated or the use 
of it denied to them even temporarily except for reasons of public interest 
recognized by law as such and in return for fair compensation to be paid 
in advance according to the procedure laid down by the local legisla¬ 
tion. [ 8 ] 

An example of a clause providing for national treatment in 
determining the amount of compensation to be paid simultane¬ 
ously or in advance is the provision in a treaty between Norway 
and Turkey, in 1931, which provides that 

nationals of either High Contracting Party may not be expropriated in 
the territory of the other Party save for reasons laid down by law. They 
shall be reciprocally entitled to the compensation provided for nationals 
of the country by the law in force therein. 

No expropriation may take place without previous notice and before 
compensation is paid or duly deposited. [9] 

Commitments of the relative type may not give adequate 
satisfaction to the investor, because they in no way guarantee an 
adequate standard; they merely guarantee that treatment will not 
be worse than that given nationals or other aliens, which, in either 
case, may be very poor indeed. In addition, national treatment 
presents another difficulty. The payment in local currency may be 
adequate and prompt, all that the national requires, but the alien 
faces the additional problem, not encountered by the national, of 
transferring his money into his own currency. For these reasons, 
commitments of the absolute type will usually be of greater value 
to the investor. 

The United States has long favored absolute commitments re- 
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garding expropriation. Secretary of State Hull, regarding the 
expropriation of foreign property by Mexico, took the position 
that “the right to expropriate property is coupled with and con¬ 
ditioned on the obligation to make adequate, effective and prompt 
compensation.” [to] 

An absolute commitment of tliis type was included in the 
treaty of February, 1948, between the United States and Italy: 

Article V, 2: The property of nationals, corporations and associations 
of either High Contracting Party shall not be taken within the territories, 
of the other High Contracting Party without due process of law and with¬ 
out the prompt payment of just and effective compensation. The recipient 
of such compensation shall, in conformity with such applicable laws and 
regulations as are not inconsistent with paragraph 3 of Article XVII of 
this Treaty, be permitted without interference to withdraw the compen¬ 
sation by obtaining foreign exchange, in the currency of the High Con¬ 
tracting Party of which such recipient is a national, corporation or as¬ 
sociation, upon the most favorable terms applicable to such currency at 
the time of the taking of the property, and exempt from any transfer or 
remittance tax, provided application for such exchange is made within 
one year after receipt of tire compensation to which it relates. 

The compensation required by the above provision must be 
just, that is to say, must represent the worth of the property taken. 
It must be prompt, so that the investor will not long be deprived 
of the use of his capital. And it must be effective; in other words, it 
must be convertible into the local currency of the investor. 

Presumably, in determining what is “just” payment it would 
be relevant to refer to the payment "or basis of payment for any 
expropriated property belonging to nationals of the expropriating 
country. If the basis for payment to the latter were not regarded as 
just, however, it would not be controlling under an absolute com¬ 
mitment of the kind in reference. 

The convertibility into dollars of local funds received in pay¬ 
ment for expropriated property is a matter of some importance in 
view of the prevalence of balance-of-payments difficulties and the 
wide use of exchange control throughout the world. Although 
the obligation in the United States-Italian Treaty is to permit the 
ex-owner of the expropriated property to convert the funds into 
his own currency “upon the most favorable terms applicable to 
such currency at the time of the taking of the property,” this pro- 
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vision has been somewhat qualified by Article 6 of the Additional 
Protocol of the treaty, which states: 

Whenever a multiple exchange rate system is in effect in Italy, the 
rate of exchange which shall be applicable for the purposes of Article V, 
paragraph 2, need not be the most favorable of all rates applicable to 
international financial transactions of whatever nature; provided, how- 
ever, that the rate applicable will in any event permit the recipient of 
compensation actually to realize the full economic value thereof in 
United States dollars. In case dispute arises as to the rate applicable, the 
rate shall be determined by agreement between the High Contracting 
Parties. 

In addition. Article XXIV of the treaty provides that in the 
event of exchange difficulties either party may, in accordance with 
the Articles of Agreement of the International Monetary Fund, 

1. (f) . , , regulate capital transfers to the extent necessary to insure 
the importation of essential goods or to effect a reasonable rate of increase 
in very low monetary reserves or to prevent its monetary reserves from 
falling to a very low level. 

These commitments, even as qualified, are valuable from the 
investor's point of view, as they seem to give adequate recognition 
to the rights of investors while at the same time taking cognizance 
of the severe exchange problems of many countries at the present 
time. Universal acceptance and application of these commitments 
would do much to improve confidence and encourage the flow of 
investment funds to the countries so badly in need of them. 

Convertibility of Earnings of Invested Capital 

The above discussion of convertibility of payments refers 
only to situations in which an investor's property is expropriated. 
Similar problems arise in relation to the general problem of mak¬ 
ing available to the investor in his own currency the earnings on 
his foreign investment. 

Under conditions existing after World War II a deterrent to 
investment has been the difficulty—or the fear that difficulty will 
be encountered—in transferring such earnings. Most of the coun¬ 
tries of the world have been in balance-of-payments difficulties. 
They have, in other words, been unable to earn enough foreign 
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exchange, particularly dollars, by exports and other means, to pay 
for the imports they need for the improvement or maintenance of 
living standards and for the development of their resources. A 
vicious circle has existed in which loans and investments are 
needed to relieve these balance-of-payments difficulties, but at 
the same time the mere existence of balance-of-payments difficulties 
operates as a deterrent to the flow of investment funds that afford 
such relief. Aid in breaking this vicious circle could be rendered by 
adequate assurance that consideration would be given investors in 
their attempts to convert their earnings into their own currency. 

The problem differs somewhat, however, from that relating 
to the convertibility of the proceeds of expropriated property. 
In the matter of expropriation, particularly where there is an 
obligation to make compensation adequate, prompt, and effective, 
the drain on foreign exchange resources may be considerable, but it 
is a one-time finished transaction. In addition, the rate of expropri¬ 
ation can be regulated with an eye to the balance-of-payments 
picture; expropriation may proceed as foreign exchange becomes 
available. In the matter of loans and investments, however, pay¬ 
ments of interest and earnings are a continuing drain on foreign- 
exchange resources, payable regardless of the plight of the country's 
balance of payments. Such payments may be a considerable factor 
in a country's balance of payments, particularly when development 
with the aid of foreign capital is well advanced. In the face of a 
shortage of foreign exchange, an obligation to convert immediately 
all income from loans and investments might impair the ability of 
the country concerned to import food and essential raw materials. 

For these reasons provisions are needed to cover two different 
circumstances: the convertibility of the payment for expropriated 
property on the one hand; and the transmission of current earnings 
on investments on the other. 

On the question of converting earnings from investments, the 
general treaties of friendship, commerce, and navigation of the 
type negotiated by the United States since World War II have 
sought to provide some assurance on this point. Article XVII of 
the treaty with Italy provides as follows: 

3. Nationals, corporations and associations of either High Contract¬ 
ing Party shall be accorded by the other High Contracting Party treatment 
no less favorable than that now or hereafter accorded to nationals, 
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corporations and associations of such other High Contracting Party and 
no less favorable than that now or hereafter accorded to nationals, 
corporations and associations of any third country, with respect to finan¬ 
cial transactions between the territories of the two High Contracting 
Parties or between the territories of such other High Contracting Party 
and of any third country. 

Such a provision would prevent discrimination against an 
American investor, for example, who wanted to transfer the lire 
earnings of his investment into United States dollars. He would 
be put in as favorable a position as an Italian national who would 
like to buy dollars. 

There are two defects in this provision, however. In the first 
place, it is only a promise of nondiscrimination and would not 
limit in any way the right of the parties to make their exchange- 
control provisions as stringent as they chose. In the second place, 
it would be a little difficult to apply the rule of nondiscrimination 
to investors, since no Italian owner of an enterprise in Italy would 
be in quite the same position as the American owner of an enter¬ 
prise there, as he would not have the same need or justification for 
buying dollar exchange. Something better than this is desirable 
if the vicious circle is to be broken at the point where the flow of 
investment funds is dammed. 

The nature of the provisions required is suggested by a bill 
introduced in the Congress of the United States in August 
1949 [/jr], according to which, as a condition for United States 
cooperation in the economic development of other countries, the 
latter would be required to enter into cooperative agreements 
embodying, inter alia, the following undertakings: 

(i) an unqualified commitment of convertibility into such currency 
for the service on capital, or (ii) a commitment of convertibility into 
such currency with either priority in the highest category or priority 
second only to essential imports. 

the term “service on capital"' includes stipulated interest and amor¬ 
tization charges on loans, dividends on stock or comparable equity inter¬ 
est, profits, engineering and management service fees, royalties, and copy¬ 
right fees, but such term does not include, except in the case of amortiza¬ 
tion of loans, the transfer of capital as such; 

the term “essential imports"’ includes only food (including seeds, 
fertilizer, agricultural machinery, and other supplies essential to the re- 
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duction of food imports), fuel, and supplies for shelter and the cure and 
prevention of disease, and such imports only in such volumes as may be 
essential to the maintenance of an accepted minimum standard of living. 
In the case of any country, whether any import constitutes an essential 
import, and the volume thereof which constitutes an essential import, 
shall be determined on a historical basis, with due allowance being made 
for fluctuations in world prices and any growth in population. Xhe term 
does not include imports of capital goods and facilities. 

The incorporation of provisions of this kind in treaties and 
agreements with countries needing and wanting United States 
private capital would help to stimulate its flow. Such provisions 
would moreover seem to be reasonable requirements. Presumably 
the alternatives of unqualified convertibility or convertibility in 
the highest category of priority, or priority second only to essential 
imports, have in view the differences in the seriousness of the 
balance-of-payments difficulties of different countries. In, some 
instances, an unqualified commitment of convertibility could be 
met only at the expense of essential imports. In such instances the 
alternative of priority second only to essential imports would be 
necessary. Such a commitment would seem to be possible and 
desirable for any country that needs foreign capital for economic 
development, [ra] 

It will be noted in the bill above cited that there would be no 
obligation to provide foreign exchange in order to permit the 
transfer of capital as such. This provision is simple and reasonable 
and has in view the need for preventing capital flight. At times of 
economic or political insecurity there may easily arise a trend to¬ 
ward a wholesale liquidation of foreign investments. If the tre¬ 
mendously increased demand for foreign exchange had to be 
met, a mildly adverse change in the foreign-exchange position 
might, by inducing such demand, easily become disastrous. 

Difficulty of Obtaining Adequate Guarantees 

The underdeveloped countries are frequently reluctant to 
give the guarantees required for large-scale investment of private 
funds despite their need and desire for development. Such re¬ 
luctance apparently grows out of the history of foreign investment 
in the late nineteenth and the early twentieth centuries, with its 
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instances of exploitation by foreign investors and political inter¬ 
vention by their governments under the guise of protecting in¬ 
vestors’ rights. The newly independent states, particularly, are 
deeply concerned with the problem of protecting their economic 
and political independence, and although eager to develop their 
resources are afraid of becoming economic colonies of the great 
powers. 

Their attitude has found expression in the draft Charter for 
an International Trade Organization, signed at Havana on behalf 
of fifty-three countries. Article 12 of which declares, in part, as 
follows: 

(c) without prejudice to existing international agreements to which 
Members are parties, a Member has the right: 

(i) to take any appropriate safeguards necessary to ensure that 
foreign investment is not used as a basis for interference in its 
internal affairs or national policies; 

(ii) to determine whether and to what extent and upon what 
terms it will allow future foreign investment; 

(iii) to prescribe and give effect on just terms to requirements 
as to the ownership of existing and future investments. 

(iv) to prescribe and give effect to other reasonable require¬ 
ments with respect to existing and future investments; 

On the other side of the question are the facts of more recent 
history of international investment, particularly during the period 
between the two world wars. Numerous examples from that period 
are available, not of political encroachment by the investor’s gov¬ 
ernment, but of hostile treatment of foreign investments by the 
receiving country, ranging from extreme examples of confiscation 
of property or repudiation of loans to more subtle forms of dis¬ 
criminatory taxation, labor regulations, and the like. 

The intervention of any foreign element in a nation’s econ¬ 
omy (the very essence of direct foreign investment) can always cause 
friction and will call for restraint on the part of both the lender 
and the receiver. If the underdeveloped countries are desirous of 
developing their resources and raising their living standards with 
the help of foreign capital, they must be willing to give basic 
guarantees of fair treatment to an investor, who in many instances 
can remember only too clearly the treatment meted out to his in¬ 
vestments in the past. 
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It is interesting to note that on this problem the United States 
delegation to the Bogota Conference in 194^ took, this position. 

The United States Government itself had no interest or desire to 
force private American capital into any country where it was not wel¬ 
come. It was clearly up to the receiving countries to determine for them¬ 
selves to what extent and upon what terms they would admit private 
foreign capital. If these terms were attractive and a favorable climate 
were created, the capital would flow; if the conditions were not right, the 
capital would not flow, and the decision on these points was one to be 
made by the representatives of the other American republics. [ 14 ] 


Preference for Intergovernmental Financial Aid 

The prevailing sentiment in underdeveloped countries seems 
to be in favor of securing foreign capital through intergovern¬ 
mental financing rather than by means of private investment. In 
part, this is the result of a feeling that there is less danger of po¬ 
litical encroachment by a foreign government protecting its own 
loans than fay a foreign government protecting individual prop¬ 
erty of its nationals. 

There is also the belief on the part of many countries that 
their economic interests can be better served through a planned 
economy than by means of a private-enterprise economy. In ac¬ 
cordance with this idea is the belief that economic development 
should be made a part of the national plan and should be carried 
on by governmental development corporations financed by foreign 
and local government capital. In such an economy foreign private 
investment is not enthusiastically welcomed unless it is willing to 
submit to a considerable degree of government influence and 
control in planning and operations. The problem of a “planned” 
versus a free-enterprise economy is one that each government must 
settle for itself. It is here necessary only to point out that some 
modification of attitude may be required if these countries hope to 
take advantage of one of the main sources of foreign-capital funds. 

Finally, there is the belief that government financial aid will 
be based on broad economic and political considerations rather 
than on pure profit motives and that it will be less exacting in 
its terms. The vast sums made available by the United States after 
World War II, in the form of loans on easy terms or outright grants. 
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has served to strengthen this idea. Intergovernmental financing 
may be the only way in which certain legitimate aspirations of 
underdeveloped countries can be fulfilled. There are many desir- 
able development projects that profit-seeking private enterprise 
will probably not undertake but that are nevertheless desirable 
from a long-range point of view. First and foremost is the pressing 
need in most of these countries for measures of the most basic sort. 
In many countries major limiting factors on development are to 
be found in conditions of health, sanitation, education, transpor¬ 
tation, and power facilities. Favorable conditions in these fields 
are basic to economic progress. When, as is often true, such basic 
projects do not offer quick monetary return, they are fields in 
which foreign assistance must almost of necessity be of a public 
nature. 

In addition, many of these countries are eager to diversify 
their economies. Such a desire is understandable in view of the 
hardships caused these countries by a decrease in demand for 
primary products sold mainly on the world market, during any 
severe depression in important countries. Private capital tends to 
flow into established lines of production, which in most unde¬ 
veloped countries is the production of primary products. It is less 
inclined to enter other fields in which the country does not have 
the advantage of low-cost, or at least potentially low-cost, pro¬ 
duction. Such a desire for diversification is understandable and 
justifiable if kept within reasonable limits, with due regard for de¬ 
veloping only industries that are suited to the country and that 
can in time stand on their own feet. 

Relation Betiueen Trade and Investment Policies 

The desire of underdeveloped countries to promote new 
industries and of capital-exporting countries to assist in this process 
through private investment brings up the problem of the “infant 
industries’" and the possibility of conflict with the trade policy of 
the United States and other industrialized countries. Under inter¬ 
national agreements that have been developed since World War 
II, many of the underdeveloped countries have entered into com¬ 
mitments that materially limit their freedom to impose tariffs and 
other trade restrictions, [i^] They are not, therefore, entirely free 
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to offer protection from outside competition to a foreign enterprise 
as an inducement to develop lines of production that in the early 
stages would require such protection. 

On the other hand, a failure to bring about the reduction 
or limitation of barriers to international trade would affect ad¬ 
versely the foreign trade of underdeveloped countries and make 
it increasingly difficult for foreign investors to withdraw their 
earnings or recover their capital. In other words, restrictive inter¬ 
national trade policies tend to make underdeveloped countries 
bad credit risks. 

The reconciliation of these conflicting considerations is prob¬ 
ably best effected along the lines laid down in the General Agree¬ 
ment on Tariffs and Trade and in the draft Charter for an Inter¬ 
national Trade Organization. These instruments have in view the 
reduction of barriers to international trade by international com¬ 
mitment but allow a relaxation of these commitments in particular 
cases in the interest of economic development on a selective and 
temporary basis. [i 6 \ 


Investment Policies 

The interest of the United States is clearly bound up with the 
economic advancement of relatively underdeveloped countries. 
From the standpoint of all countries concerned, the greater part 
of the job can best be done by private enterprise. Indeed, it is 
doubtful whether much progress could be made in any other way, 
since it is neither desirable nor likely to be practical to continue 
indefinitely to give extensive government grants or loans on easy 
terms to foreign countries. 

The main role of the government should be one of creating 
conditions favorable to private foreign investment. In some in¬ 
stances this can take the form of direct government assistance in 
activities that, although unattractive from a private point of view, 
establish the conditions basic for any economic development. 
Such direct government assistance can be of the greatest use in 
improving conditions of health, education, power, and transpor¬ 
tation. 

To the extent, however, that government lending or guaran¬ 
tees are forthcoming in fields suitable for private investment, 
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underdeveloped countries will tend to lean on this kind of help. 
Their interest in creating conditions necessary to attract private 
capital will naturally diminish. To counteract this tendency, the 
United States Government can pursue two interdependent and 
complementary policies, both calculated to encourage the flow of 
private investment. On the one hand, it can limit its own financial 
assistance to activities of a basic nature; on the other hand, it might 
well, as a general and declared policy, take a less sympathetic 
attitude toward assistance in any form or for any purpose to 
countries that fail to negotiate establishment treaties containing 
satisfactory guarantees for private investors. 
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XHE provisions relating to estab¬ 
lishment (treatment of persons and corporations) and commerce 
(treatment of goods) are often included in separate treaties of 
establishment and commerce, respectively, but provisions relating 
to navigation are almost invariably combined with commercial or 
establishment provisions in treaties of commerce and navigation 
or treaties of establishment, commerce, and navigation. 

Treaty provisions relating to navigation cover such matters 
as dues on the vessel, duties on the vessel’s cargo, and the coasting 
trade. 

Tonnage Dues and Other Port Charges on Vessels 

Vessels entering port from a foreign place are normally sub¬ 
ject to the payment of tonnage dues and are frequently subject 
to charges for certain services—such as harbor, pilotage, light¬ 
house, and quarantine charges. It is customary to treat these re¬ 
lated matters collectively in treaties. The tonnage due, usually 
levied on the cargo capacity of the vessel, is the most significant 
of these various charges. 

The United States pursues a national-treatment policy in 
these matters. [/] It levies its tonnage dues on all vessels entering 
United States ports except vessels in distress and those not engaged 
in trade. Vessels, American or foreign, entering from any foreign 
place in a specified zone in the Western Hemisphere [a] are charged 

* Most of the material in this chapter was contributed by Bernard Nor¬ 
wood. 
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two cents per net ton, [5] vessels entering from any other foreign 
place pay 6 cents per net ton. A vessel is not subject to more than 
five payments within any one year, the additional entries being 
tax free, y] 


Extent of Adherence to National-Treatment Policy 

Under a national-treatment policy such as is followed by the 
United States, a country refrains from imposing a competitive 
handicap on foreign ships in the form of higher port charges than 
it levies on its own ships. Such a policy takes into consideration 
that a vessel in foreign trade comes within foreign jurisdictions and 
that any competitive advantage conferred on national vessels in 
home ports can be nullified by subjecting them to competitive 
disadvantages in foreign ports. 

The policy of national treatment of shipping with regard to 
port charges on vessels is widely practiced by other nations as well 
as the United States. During the period 1920 to 1940, almost 400 
treaties or agreements between various countries dealt with ton¬ 
nage and other port charges on vessels. Of these, approximately 
45 per cent provided, without serious qualifications, for national 
treatment or national and most-favored-nation treatment. [5] 

Cargo Duties 

Discriminatory cargo duties usually take the form of an in¬ 
crease or decrease in the rate of regular customs duties and vary 
with the nationality of the vessel carrying such cargo. Examples of 
this type of discrimination would be to grant a 5 per cent discount 
in duties on goods carried in American ships or to add 5 per cent 
to the regular duties on goods imported in foreign vessels. Al¬ 
though such provisions relate to charges on goods, the interest 
mainly involved is a shipping interest, since the purpose of such 
discrimination is to divert cargo to national vessels. [( 5 ] Navigation 
provisions commonly provide against such discriminatory customs 
duties and commonly accord national treatment in this respect. [7] 
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The History of Shipping Discrimination 

In 1789 the first Congress of the United States enacted legisla¬ 
tion granting lower rates of duty on goods imported in American 
vessels than on goods imported in foreign vessels. This early 
policy was aimed primarily at the discriminatory British naviga¬ 
tion system, but it was applied to all foreign vessels entering 
United States ports. The purpose of the American policy was to 
secure the reciprocal granting of national treatment. [ 5 ] The 
growth of American shipping during the period in which the 
shipping discriminations were applied led to later attempts, long 
after reciprocity had been attained and discrimination had been 
abandoned, to seek the reimposition of such measures. It is clear, 
however, that the advantageous position of the American shipping 
industry was due to factors other than discrimination, [p] Ship¬ 
ping in the United States reached its peak about i860, forty-five 
years after the conclusion of a treaty with Great Britain that 
provided for reciprocal national treatment. 

There were, nevertheless, repeated attempts in the United 
States to reintroduce the system of shipping discriminations, a 
fact that lent practical importance to the national-treatment 
clauses in our treaties. A bill introduced in 1894 provided for an 
additional 10 per cent duty on all goods imported in foreign 
vessels. At the same time it was proposed that the importation of 
goods in foreign vessels engaged in indirect trade be absolutely 
forbidden. A vessel in “indirect trade” is one bringing cargo 
from a country other than that under whose laws it is registered; 
for example, a British ship bringing cargo from Argentina. The 
drastic nature of the proposals prevented their serious considera¬ 
tion. [ro] 

In 1913 a law was enacted providing for a 5 per cent discount 
in duties on goods imported in ships of American registry. The 
preference was limited by a clause which stated that the law should 
not be “construed to interfere with the reciprocal commercial 
treaties between the United States and foreign nations.” [//] The 
Supreme Court, in the Five Per Cent Discount Cases, [ra] found 
that conflict with treaties existed, and it refused to uphold the 
discrimination. The same act provided for a discriminating duty 
of 10 per cent ad valorem, in addition to the regular duties, on 
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goods imported in foreign vessels not entitled by treaty or by act 
of Congress to the same treatment as goods imported in American 
vessels. This provision was suspended by treaties or by presidential 
proclamations issued under the Reciprocity Act of 1828. [15] 

A further attempt to return to a policy of discrimination in 
shipping was made in the Merchant Marine Act of 1920. Section 34 
directed the President to give notice of termination to other gov¬ 
ernments of the sections of their treaties with the United States 
that restricted the right of the United States to impose discrim¬ 
inatory customs duties on vessels' cargoes or to impose discrim¬ 
inatory tonnage dues. [14] The President refused to carry out the 
directive of Congress on the ground that treaties cannot be termi¬ 
nated in part. [75] 

The next step in the efiEort to reinstitute a discriminatory 
policy came in 1924 when the Treaty of Friendship, Commerce and 
Consular Rights with Germany came up in the Senate for approval. 
The treaty as negotiated provided for national treatment with re¬ 
gard to tonnage dues and duties on vessels’ cargoes—a policy of 
nondiscrimination. There was considerable sentiment in the Sen¬ 
ate for a return to a discriminatory shipping policy. Existing 
treaties stood in the way, and the proposed German treaty would 
add another obstacle. The treaty, therefore, met with opposition. 

At the time of the hearings in 1924 it was pointed out that all 
commercial treaties to which the United States was a party con¬ 
tained a reciprocal pledge of national treatment regarding ship¬ 
ping, and they would have to be denounced before Congress could 
adopt a discriminatory policy. Up to that time Presidents Wilson, 
Harding,'and Coolidge had refused to take this step under the 
directive of Congress in the Merchant Marine Act of 1920. Further¬ 
more, it was pointed out that such discrimination would have an 
adverse effect on the foreign-trade position of the United States. 
In 1922 approximately 60 per cent of our imports by value came 
in free of duty and therefore would not be affected by discrimina¬ 
tory duties. (The only way to make the discriminatory policy ap¬ 
plicable would be to apply tariffs on them to the detriment of 
industries using imported materials.) The benefit derived from 
discrimination would be more than oiBEset by the injury resulting 
from retaliation, since the country’s imports were largely raw 
materials, not ordinarily subject to duty, whereas its exports con- 
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sisted largely of processed goods, which were subject to duty by 
other countries and therefore quite vulnerable to countermeas¬ 
ures. \i&] 

The Senate on February lo, 1925, advised ratification of the 
treaty providing for national treatment, but it added the proviso 

that the [provisions for nondiscrimination] . . . shall remain in 
force for twelve months from the date of exchange of ratification, and if 
not then terminated on ninety days previous notice shall remain in force 
until Congress shall enact legislation inconsistent therewith when the 
same shall automatically lapse at the end of sixty days from such enact¬ 
ment, and on such lapse each high contracting party shall enjoy all the 
rights which it would have possessed had such paragraph or articles not 
been embraced in the treaty. [ly] 

During the next three years treaties were concluded with 
Hungary, Esthonia, El Salvador, Honduras, Latvia, and Austria, 
all granting national treatment but containing the same reserva¬ 
tion permitting Congressional legislation instituting discrimina¬ 
tory duties. [j 5 ] 

On June 5, 1928, a treaty was concluded with Norway to re¬ 
place the treaty of July 4, 1827. [19] The negotiation of this treaty 
proved difficult because of the proposed reservation. After pro¬ 
longed negotiations the treaty was concluded without the reserva¬ 
tion, and the Senate advised ratification on April 5, 1932, without 
any limitation concerning the right of Congress to legislate dis¬ 
criminatory duties. [20] The Norwegian treaty removed the am¬ 
biguity from our shipping policy, and subsequent treaties have 
omitted the earlier Senate reservation. 

Thus, as regards the issues of tonnage dues and duties on 
vessels’ cargoes, national treatment prevails today. In recent years 
most countries have turned to policies of subsidization of their 
national merchant marines and away from discrimination. One 
exception in the interwar period was Portugal, which discrimi¬ 
nated in matters of tonnage dues and customs duties based on the 
flag of a vessel. [21] Most nations, however, followed a policy of 
nondiscrimination, and many adhered to the Maritime Ports Con¬ 
vention of 1923, [22] which was designed to end all discrimination 
in shipping. It provided, inter alia, for nondiscrimination with 
respect to port charges and customs duties on vessels’ cargoes. By 
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August 11, 1947, the Convention had been ratified by twenty-three 
countries and a number of colonies. 


Reservation of the Coasting Trade 

Treaties and agreements of most countries, including the 
United States, reserve the coasting trade to national vessels. The 
term “coasting trade” means the transportation of cargo or pas¬ 
sengers from one port to another, both under the same political 
jurisdiction. 

The reservation of the coasting trade by a party to a treaty 
or agreement does not normally exclude foreign vessels from 
navigation between the ports within its territories, nor from load¬ 
ing or discharging cargo at more than one such port on the same 
voyage. It only prohibits the transportation of passengers and 
cargo loaded at one port within the national territory and dis¬ 
charged at another port within that territory. Treaties of the 
United States make this point clear in the following terms: 

Vessels of either High Contracting Party shall be permitted to dis¬ 
charge portions of cargoes, including passengers, at any ports, places or 
waters of the other High Contracting Party which are or may hereafter 
be open to foreign commerce and navigation, and to proceed with the 
remaining portions of such cargoes or passengers to any other such ports, 
places or waters, without paying higher tonnage dues or port charges in 
such cases than would be paid by national vessels in like circumstances, 
and they shall be permitted to load in like manner, in the same voyage 
outward, at the various ports, places and waters which are or may here¬ 
after be open to foreign commerce and navigation. The vessels and car¬ 
goes of either High Contracting Party shall be accorded, with respect to 
the matters referred to in this paragraph, treatment in the ports, places 
and waters of the other High Contracting Party no less favorable than 
the treatment which is or may hereafter be accorded to the vessels and 
cargoes of any third country. 

The coasting trade and inland navigation of each High Contracting 
Party are excepted from the requirements of national and most-favored- 
nation treatment, [25] 

The definition of “coasting trade” as traffic between ports 
under the same political jurisdiction may be open to objection in 
that it permits a very wide extension of the trade reserved to na- 
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tional vessels. Traffic between ports under the same political juris¬ 
diction would include traffic not only between ports on the same 
land mass (for example, continental United States) but also be¬ 
tween ports separated by oceans. The United States in the past has 
done its share to broaden the concept of coastwise traffic. Our law 
(Section 21, Merchant Marine Act of 1920) contemplated excluding 
foreign vessels from our trade with the Philippine Islands when¬ 
ever it should be found that there were adequate shipping services 
under the United States flag. The law was never applied, but our 
legislators apparently took it for granted that treaty reservations 
permitting the exclusion of foreign vessels from the coasting trade 
could be given this broad application. 

The flexibility with which the term ‘'coasting trade'' is thus 
endowed could, if utilized by other countries with far-flung terri¬ 
tories, such as the British Empire, drastically reduce the area of free 
competition for the merchant shipping of the world. This in turn 
would work to the material detriment of the trade that shipping is 
supposed to serve. 


Direct Subsidies 

From a strictly economic point of view, building up a national 
merchant marine at public expense is neither essential nor desir¬ 
able. The country that pursues such a policy loses by paying more 
through subsidies for a service than it would pay to secure it from 
foreign countries. Shipping interests in the United States and other 
countries have argued that subsidization of the merchant marine is 
beneficial to the nation, but an attempt to base the argument on 
economic considerations is hardly convincing. 

Apart from economic considerations, however, there is a valid 
argument from the national point of view for maintaining a 
merchant marine. It is the defense argument. For this reason na¬ 
tions are likely to insist on the maintenance of a certain amount of 
national tonnage and of building facilities. They are likely to do 
so whether the shipping industry is self-supporting or not, and 
international agreements aiming at increasing world trade must 
take this consideration into account. In general they have done 
so by explicit or tacit international consent to the policies of reserv¬ 
ing the coastal trade to national ships and of granting direct sub- 
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sidies. The latter are rarely, if ever, prohibited or limited by 
general treaties of commerce and navigation, nor by other inter¬ 
national instruments. 

Subsidies versus Discrimination 

The question may well be asked why direct subsidies are ac¬ 
cepted internationally, whereas discriminatory charges against 
foreign vessels are commonly prohibited. Speculation produces the 
following considerations that may be relevant. 

Direct subsidies are less objectionable than discriminations on 
grounds of adjustability to need, visibility, and incidence. 

Subsidies can be adjusted more accurately to their purpose 
of securing the proper size merchant fleet as dictated by national 
needs. Shipping discriminations are less predictable in their 
effects, and hence more help may be given by this means than is 
needed or intended. 

The visibility of subsidies helps to restrain the ambitions of 
advocates of an unnecessarily large national merchant marine. 
Discriminatory charges on vessels and cargoes are hidden from 
the public eye. The cost ultimately comes to rest on the mass of 
consumers who generally are not even aware of the tribute they 
are called on to pay. In the matter of subsidies, an appropriation 
of public funds or sfn allocation of revenues from specified sources 
is required, and the amount of help given can usually be readily 
ascertained. The taxpayer knows, or can know, just what he is be¬ 
ing called on to contribute. 

The incidence of the cost of supporting a national merchant 
marine may be better if the help is given in the form of direct 
subsidies rather than in the form of discrimination. Where revenue 
is largely derived from a graduated income tax and subsidies are 
paid out of general revenue, support of national shipping is based 
on ability to contribute. 

These are all considerations that, from a national standpoint,, 
should influence the choice in favor of subsidies rather than dis¬ 
criminations. From the point of view of other maritime countries 
the elements of adjustability and visibility are important in that 
they help to keep down the amount of government help granted; 
the one (adjustability) makes it possible for government help in 
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the form of subsidies to be more readily adjusted to real need; 
and the other (visibility), by revealing the costs to the public, helps 
to moderate extravagant ideas as to what the needs really are. 

National versus Most-Favored-Nation Treatment 

A further point for speculation is why the practice has de¬ 
veloped of according national treatment to vessels and only most- 
favored-nation customs treatment to goods; why, on the one hand, 
we support shipping by subsidies and not by discriminatory port 
charges but, on the other hand, protect our commodity-producing 
industries, not by subsidies, but by discriminatory taxes in the 
form of import duties. [2^] 

To be really consistent, customs duties and discriminatory 
shipping charges go together, whereas national treatment of ships 
and free international trade go together. The arguments of ship 
owners seeking protection from foreign competition through dis¬ 
criminatory shipping policies have resembled those of manu¬ 
facturers seeking tariff protection. Both, for example, have fre¬ 
quently used the argument that protection is needed against low 
foreign wages to preserve the high level of American wages and 
thus of our living standards. Shipping interests ask why, if we will 
not give national treatment, that is, free entry, to foreign goods, 
we should give national treatment to foreign*vessels and thereby 
block the way for ‘‘protective'' tonnage dues and charges on vessels’ 
cargoes. 

There are probably several reasons for this divergence in 
the policy of protection. In the first place, the consequences of a 
discriminatory shipping policy are more immediate. Such a policy 
is more subject to a direct offset by countervailing action of foreign 
governments. If a country applies discriminatory duties on vessels, 
foreign shipping interests will demand similar action on the part 
of their governments to restore the competitive balance. In all 
countries the interest affected is the same, the shipping industry, 
and the balance can be quickly and exactly restored. In other 
words, a country is likely to gain nothing by a discriminatory ship¬ 
ping policy. 

The situation differs, however, with respect to import duties 
levied to protect domestic producers. The damage caused the 
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foreign producer by a duty on his product cannot normally be 
exactly offset at once by countervailing action as it could be were 
the duty levied on shipping. The reason for this is that, owing to 
the very nature of international trade, one country does not, in 
substantial degree, export to another the same product that it 
imports from this other country. An illustration will perhaps 
clarify this point. Jf the United States, for example, imposes a 
higher duty on woolen textiles, this will hurt British textile ex¬ 
porters. The competitive balance will not be restored, however, if 
the British impose a higher duty on woolen textiles, since the 
United States does not export this product to Britain to any great 
extent. Instead, retaliation by Britain must be in the form of a 
higher duty on an important American export item, such as auto¬ 
mobiles. Since British automobile manufacturers have not been 
directly hurt by the American tariff on textiles, they will have no 
new reason to demand a tariff increase on automobiles. Because 
of the number of different goods entering international trade and 
because of the varying effects of a tariff, it will probably be im¬ 
possible to restore the exact competitive balance of each industry. 

It is true that the consequence of a protective-tariff policy is 
likely to be retaliatory action by other countries. But because 
this consequence is frequently delayed, is less visible and tangible 
and affects widely different economic groups, there is even wide¬ 
spread illusion that it does not exist. The very delay and obscurity 
in contrast to the speed and obviousness of shipping retaliation 
may explain in part why nations have accepted national treatment 
of shipping and only most-favored-nation treatment of goods. 

Since it has been demonstrated to be impracticable to protect 
shipping in the same way that we protect other industries, would 
it perhaps be possible to protect our other industries in the same 
way that we protect shipping, by subsidies? This question brings 
up the whole complicated subject of tariffs versus subsidies for 
supporting domestic commodity-producing industries. Although it 
is not possible to attempt this discussion here, it can be pointed 
out that a policy of subsidies, that is, ‘^direct’' government aid, 
would involve great practical difficulties. Nevertheless, a very 
strong argument could be made for it on the grounds above indi¬ 
cated for shipping subsidies versus discrimination, namely, adjusta¬ 
bility to need, visibility, and incidence of the cost to the public. 
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Conflict Between Shipping and Trade Interests 

Trade suffers to the extent to which economic nationalism 
finds expression in national shipping subsidies or any other form 
of governmental assistance. For a number of countries, earnings 
from shipping are an important item in their national balance of 
payments. The foreign exchange that was earned by shipping 
services of such countries as Norway, the United Kingdom, the 
Netherlands, Belgium, France, Sweden, Finland, Germany, and 
Greece represented, before the war, large percentages of the total 
foreign exchange earned from exports of goods and services. [25] 

To the extent that foreign shipping encroaches on these earn¬ 
ings the ability of the countries concerned to buy foreign goods 
is reduced, and trading interests suffer correspondingly. If the 
shipping earnings of the principal maritime countries decline, they 
are not in as good a position to find substitute sources of income 
as would be many other countries with richer and more varied 
resources and investment opportunities, and their main recourse 
must therefore be to reduce their purchases of the goods that they 
need and that the United States and other countries would like to 
sell them. The cost of maintaining a national merchant marine 
with government help, therefore, is more than the cost of dis¬ 
criminations to consumers or the cost of subsidies to taxpayers. It 
curtails the foreign outlets for all producers who do or can produce 
for export. The vast importance of the producing interests in a 
national economy argues strongly for ascertaining carefully the 
size and character of the merchant marine really essential for de¬ 
fense and for giving government support accordingly. 
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In A narrow technical sense the 
commercial provisions of treaties and agreements may be regarded 
as those dealing with the treatment of goods of specified geographic 
origin, as distinguished from the interests represented by persons 
(establishment provisions) and vessels (navigation provisions). 

The terminology used in treaties and agreements to define 
the interest represented by goods of national origin varies con¬ 
siderably. The essential feature of such provisions,, however, is 
that the benefits accorded apply to goods having their origin in 
the territories of the other contracting party, the nationality of 
the producers or exporters being irrelevant. 

Problems of Determining National Origin 

When a country imposes a uniform duty on a product regard¬ 
less of its origin, no problem will arise of determining its origin 
for purposes of deciding the applicable rate of duty. Few instances 
will be found, however, in which even a country pursuing a basic 
policy of nondiscrimination will apply its customs duties to 
products of all countries with absolute uniformity. The United 
States, for example, has long followed a policy of nondiscrimina¬ 
tion but has nevertheless given special customs treatment to its 
possessions and to Cuba. 

To the extent that there are departures from uniformity in 
the application of duties to imports from different geographic 
sources, the problem of determining national origin may arise. It 
will assume its greatest importance wherever there are extensive 
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preferential systems such as that existing among the countries of 
the British Empire, [r] 

The necessity of determining origin may also arise in con¬ 
nection with dutiable value or marking requirements. The country 
of origin is easy to identify with respect to natural goods or manu¬ 
factures entirely produced in a single country. The question of 
origin becomes more complicated when a product has had work 
expended on it in more than one country. Should preferential- 
tariff treatment be accorded goods produced in a third country, 
finished in the territories of one of the parties entitled to preferen¬ 
tial treatment, and exported to the other party? The finishing 
process employs labor and capital, and the country in which it 
takes place has a national interest in the customs treatment ac¬ 
corded by the country to which the product is finally exported. 
This interest may be large if the finishing process involves a con¬ 
siderable transformation of the product as, for example, the 
milling of wheat into flour. It may, on the other hand, be so small, 
if the transformation is slight, that it raises a question as to the 
national origin of the product. The question may also arise whether 
the finishing process results in economy of production or whether 
it is merely a device to escape the higher duty that would apply 
to the goods if they had been finished in the third country where 
the bulk of the productive effort was expended. 

Situations frequently arise, therefore, in which it is difficult 
to determine where the product is to be regarded as having its 
origin. For example, such a question would arise if cotton cloth 
were produced in Japan, shipped to the United States for bleach¬ 
ing or dyeing, and exported to Cuba. The question would arise 
whether Cuba should accord the product the preferential rate of 
duty to which products of the United States are entitled by treaty, 
or whether the higher rate applicable to products of Japan should 
be assessed. 

Definitions of National Origin 

In attempting to discover the tariff policy of a country with 
respect to goods produced in several different countries, it may be 
necessary to have recourse to a number of sources. These sources 
ordinarily are treaties, national legislation, or administrative and 
court decisions. 
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The common treaty practice is to define national origin in 
such general terms as ‘‘articles the growth, produce, or manufacture 
of’' the contracting parties, “products of the soil and industry,” or 
simply products “originating in” the territories of the contracting 
parties. Occasionally, however, treaties define goods of national 
origin in a more specific manner. For example, a treaty may re¬ 
quire that a country contribute a certain proportion of the ma¬ 
terials and labor in a product before it can be considered as origi¬ 
nating in that country. The percentage is usually 25 or 50 [2] but 
sometimes may be as high as 75. 

Another type of qualifying treaty clause provides that “for 
the treatment or transformation undergone by the product ta 
confer on it the character of a national product, such treatment or 
transformation must be recognized by the other Party as justified 
from an economic standpoint.” [3] In other words, any work done 
on the product that adds to its value, however small such addition 
may be, gives the product the nationality of the country where the 
addition takes place, unless the work is done solely to evade a 
higher duty that might apply if the product were finished in some 
other country. Another, less useful, test of nationality is the pro¬ 
vision that the goods must have undergone “considerable treat¬ 
ment or processing” in the country whose nationality is claimed, y] 

In the frequent instances where treaties refer to goods of the 
national origin of the parties in general terms without attempting 
more specific description, questions must be settled by reference to* 
a source other than the treaty. The national laws of the parties may 
define the nationality of foreign goods with more precision. Ne¬ 
gotiators would do well to note such legislative definitions as may 
already exist, as the presumption would be that rules laid down in 
national legislation, when the treaty or agreement was signed, 
could be applied. [5] 

In still other instances determination of the meaning of 
“origin” is left to the customs administrative authorities and 
courts of a country. Each question is considered as it arises, and a 
body of case law is built up from the decisions. It has been held by 
the United States customs authorities, for example, that for pur¬ 
poses of the marking law 

hams and bacon from pigs killed and cured in Denmark and sent to Eng¬ 
land where they are cut up, the bones removed, and the meat smoked 
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and shipped to the United States should be marked to show ‘^England" 
as the country of origin [6] 

and that 

in the case of diamonds which are mined in South Africa, cut and finished 
in Holland and sold in France, ... the country of manufacture or pro¬ 
duction of the finished diamonds would be Holland. [7] 

Indirect Shipments 

The nationality of goods for purposes of customs treatment 
may be affected by indirect shipment, that is, goods shipped from 
one country to another via a third country. [(^] Policies of nations 
vary greatly on this point, but in some instances treaty benefits 
may be lost by the mere passage of goods through a third country 
or transshipment at one of its ports, even if the goods have not en¬ 
tered its customs or been changed in any way. 

The practice of discriminating against indirect shipments may 
be for one or both of two purposes: (1) enforcement of customs 
regulations by avoiding difficulties of identifying goods entitled to 
treaty benefits; (2) forcing the direct routing of shipments in the 
interest of establishing and maintaining local distributing facilities 
and direct shipping services between ports of the importing coun¬ 
try and countries in which goods originate. 

The first of these objectives, simplification of problems of 
customs enforcement, is facilitated if the identity of imported goods 
does not have to be traced through third countries. Direct shipment 
is not, however, indispensable for this purpose, as identity can be 
established by such methods as certificates of origin. 

The second objective, building up the ports and shipping 
facilities of the importing country, is served by requiring direct 
shipment. For example, Poland at one time sought to build up 
the port of Gdynia by refusing most-favored-nation treatment to 
goods imported via third countries, such as Hamburg, Bremen, and 
Antwerp, which served as entrepdt centers for the trade of eastern 
Europe. This requirement was intended to divert traffic originar- 
ing in the United States, for example, to lines going direct to 
Gdynia, with a view to expanding such services. The United States 
objected to the requirement on the ground that it forced an un¬ 
economical handling of the trade, [p] 
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The right to discriminate against indirect” shipment is not 
implicit in treaties or agreements conferring customs or other 
benefits. When bound or reduced rates of duty are accorded by one 
party to products of the other, the requirement of direct shipment 
may in some instances materially reduce the value of such con¬ 
cessions, and under the most-favored-nation clause direct ship¬ 
ment requirements may cause discrimination in fact. Poland’s 
discrimination against indirect shipments, for example, placed 
overseas countries at a disadvantage because they did not have 
shipping facilities to Poland comparable to those of their Euro¬ 
pean competitors. 

When the right to discriminate against indirect shipments 
is to be retained, it must be specifically reserved. The usual termi¬ 
nology used in treaties to reserve this right of discrimination is 
to refer to “products originating in and corning from'' the country 
of origin. There has, however, been some dispute as to the rights 
that may be claimed w^hen a treaty does not contain the provision 
“and coming from.” To put this point beyond dispute, treaties and 
agreements often state that the benefits accorded will apply to 
products originating in the territories of the parties, “from what¬ 
ever place arriving.” 

Storage and Repacking 

In addition to mere transshipment of goods in an intermediate 
country, there may be a pause for storage or repacking. Some 
countries do not regard even this latter process as changing the 
nationality of the goods. A United States Treasury decision con¬ 
siders that the 

examination, relabeling, and packing into cases of tinned goods in a 
country other than the one where the contents were actually prepared 
and put in sealed cans do not serve to change the country of origin, [/o] 

On the other hand, if “handling” has to do with the assem¬ 
bling of the final product, another view is held by the United 
States. 

Merchandise . . . which originates in two or more countries and is 
assorted, assembled and packed for shipment in a third country should 
be marked to show the third country as the country of origin, [jj] 
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Nationalization of Goods in Third Countries 

Still another situation arises when goods pass through the 
customs of an intermediary country and enter its internal market. 
According to the general practice of nations, goods under such 
circumstances acquire the nationality of the intermediary country. 
The United States has followed this practice in connection with 
the application of the Cuban preference. Thus the Court of Cus¬ 
toms and Patent Appeals held, in a decision rendered on May 5, 
1941, that Cuban rum which had been shipped to Bermuda and 
there stored in warehouses was not entitled to the Cuban preferen¬ 
tial rate. [12] An earlier decision stated that 

for merchandise which has been transshipped at a foreign port, it must 
be shown that the merchandise did not enter into or become a part of 
the commerce of that country, [zj] 


International Consideration of Problems of 
National Origin 

The wide differences in the practice of nations regarding the 
determination of the national origin of goods have led to inter¬ 
national discussions with a view to attaining greater uniformity. 

The International Chamber of Commerce has long been in¬ 
terested in the problem of trade barriers, and in 1937 and again in 
1949 the Chamber’s Committee on Custom Technique recom¬ 
mended: 

For the application of treaty duties, intermediate duties, minimum duties 
and other duties dependent upon the nationality of the imported product 
as well as in the case of tariff quotas, import quotas and exchange control, 
the country of origin of manufactured products shall be: 

-^When all the manufacturing processes have taken place in the same 

country, the country in which such products have been manufactured; 

-When the manufacturing processes have taken place in more than 

one country, the country in which the last manufacturing process has 
taken place, provided that the process is economically justified and im¬ 
portant. An “important'" manufacturing process shall be one which ef¬ 
fects a substantial change in the nature of the product, [z^] 
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These recommendations o£ the International Chamber of 
Commerce were in large part based on the 1931 proposals of the 
Economic Committee of the League of Nations. [75] 

The International Chamber of Commerce and the League 
agreed again in suggesting the general adoption of the principle 
that the route followed by the goods in transit from the country 
of origin to the country of destination shall in no way affect the 
nationality of the goods. This principle should also apply to any 
manipulation or handling of the goods in a transit country that 
does not go far enough to confer a new nationality on the goods. 

Such manipulation or handling shall include unloading and reload¬ 
ing, unpacking and repacking, and cleaning, whether these operations 
are carried out under Customs supervision, in free ports, or in free circu¬ 
lation. 

The League added that introducing goods into the free market 
of the transit country is not one of the operations which do not 
affect the origin of goods. [16] 

The draft Charter for an International Trade Organization 
embodies the principle that goods which have been in transit 
through an intermediate country shall not be penalized on this 
account by the country of destination. It would prohibit new re¬ 
quirements to this effect but would permit the retention of those 
existing on the date of the Charter (March 24, 1948). [77] 

Basic Considerations 

The adoption of uniform rules framed to promote interna¬ 
tional trade is a field of useful activity for the proposed Interna¬ 
tional Trade Organization. There would appear to be two basic 
desiderata. First, the rules should be such as to encourage eco¬ 
nomical specialization on an international scale. A small value 
added in one country should confer on the goods the treaty benefits 
to which the gobds of that country are entitled. Secondly, the rules 
should not encourage the uneconomical routing of goods by such 
requirements as that of direct shipment from the country of origin 
to the country of destination. 
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Customs Duties—Revenue and 
Protective 


• Tariffs, as a means of regulat- 
ing and controlling international trade, have been accompanied 
to an increasing extent in recent years by other measures such as 
quantitative restrictions, exchange control, and state-trading oper¬ 
ations. These other measures usually represent so much more 
serious an obstacle to trade that tariffs are relatively less important 
than they were up to 1930. Nevertheless, tariffs are still universally 
employed, and even though their effect has to a large extent been 
eclipsed by more rigorous measures, they are still the most common 
means of trade regulation and control. [/] Methods for dealing 
with the more rigorous measures are largely adaptations of the 
principles evolved for dealing with tariffs; therefore an examina¬ 
tion of tariffs and treaty provisions relating to them must precede 
a study of the more recent types of measures for the regulation and 
control of trade. 


Revenue Duties 

It is difficult to fix a duty at a point that will serve the purpose 
of both revenue and protection. If a duty is fixed at a point high 
enough to protect domestic producers, total revenue may be small 
because of the lower volume of imports. The point at which a duty 
yields the maximum revenue is the rate beyond which imports 
decrease so rapidly that total revenue declines. Maximum revenue 
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rates are usually fairly low but will vary considerably for different 
products, depending on the elasticity of demand. For example, 
British taxes on tobacco are imposed for revenue and are extremely 
high because demand is maintained despite the increased cost to 
consumers. On the other hand, a tax on meat for revenue purposes 
would have to be low to avoid a serious reduction in consumption. 

Duties may be imposed with mixed and frequently confused 
motives of revenue and protection. Some countries want high 
tariffs to foster the development of new industries while at the 
same time they rely heavily on customs receipts for revenue. Both 
considerations are advanced at the same time as proving the diffi¬ 
culty or impossibility of reducing tariff barriers. In reality, how¬ 
ever, when duties are high enough to be protective they are usually 
too high to yield the maximum revenue. A reduction would often 
result in an increase in revenues because of the increase in the 
taxable trade. 

Moreover, it is difficult to establish the claim that a duty is 
a bona fide revenue duty if it does not apply to domestic production 
as well as to imports. Only when a duty has no protective effect can 
it be considered to be purely a revenue duty. 

The Policy of Tariff Protection 

Like any other policy, that of protection has its supporters 
who are extremists. There are those who would completely dis¬ 
regard consumer interests, exporting interests, and foreign-rela¬ 
tions considerations and would embargo all imports of any product 
in the least degree competitive with domestic production. Only 
the views of those who are capable of examining the tariff problem 
with reasonable restraint and moderation need be considered here. 
The moderate protectionist would advocate the fixing of duties at 
a point at which reasonably efficient or potentially efficient do¬ 
mestic producers could cover their costs and make a reasonable 
margin of profit while allowing their foreign competitors to re¬ 
main in the market. The rate of duty necessary to cover higher 
costs of these domestic producers should not have to be so high as 
to burden unduly domestic consumers or bring about a curtail¬ 
ment of consumption, which would hurt both foreign and domestic 
producers. If such a policy could be applied, the only loser would 
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be the consumer, and his losses would be moderate and perhaps 
not too much to demand o£ him in the interest of helping some of 
his fellow citizens. 


Scientifi,c Tariff Making 

The cost of production formula, in theory, hJks been advanced 
as meeting the requirements of moderate protection. It contem¬ 
plates the adjustment of customs duties to the level necessary to 
equalize foreign and domestic costs of production. Such a formula 
has been incorporated in tariff acts of the United States. 

Section 315 of the Tariff Act of 1922, the so-called ^'flexible’’ 
provision, gave the President the power to raise or lower tariff 
rates by 50 per cent of the existing rate when it was found on 
investigation by the Tariff Commission to be necessary in order to 
equalize the costs of production of “like or similar’' articles in 
the United States and in the “prindpal competing” country. The 
law did not permit a change in the form of the duty nor the trans¬ 
fer of an article from the dutiable to the free list or vice versa. If 
the 50 per cent range of permissible change in duty was not suffi¬ 
cient to equalize costs of production, the basis of assessing an ad 
valorem duty might be changed from foreign value to the “Ameri¬ 
can selling price” of a similar competitive article manufactured or 
produced in the United States. 

Section 336 of the Tariff Act of 1930 contains the main 
features of Section 315 of the 1922 Act plus certain refinements. 
Section 336 defines to some extent the elements to be included in 
cost of production; for example, transportation costs are to be 
included. [2] 

The cost-of-production formula has been justly criticized as 
unsound in theory on the ground that foreign trade is carried on 
because of differences in foreign and domestic costs. If these costs 
were equalized, there would be no foreign trade to speak of. The 
criticism is completely valid for products that sell strictly on a 
price basis, such as wheat of the same kind and grade. But where 
design, style, novelty, or special utility are of any importance, ap¬ 
peal can be made to buyers on the basis of such characteristics, and 
trade could continue even though the foreigner could not offer 
price advantage. 
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The more serious defects of the cost-of-production formula 
are the problems of selecting the products to which it shall be 
applied, and the practical impossibility of applying the formula 
once the products are selected. 

The cost-of-production formula as a guide to legislative tariff 
making is inadequate because it gives no help in selecting the 
products to be protected. It makes a very important difference, 
from a public point of view, whether the industry to be protected 
has relatively low or relatively high present and potential costs. 
For example, the cost-of-production formula applied by the United 
States to such a product as bananas would result in a very high 
duty and a heavy burden on consumers, with little or no benefit 
to any other American interest. The problem presented, therefore, 
is to determine how high domestic costs must be before the idea 
of giving tariff protection is abandoned. There are, of course, a 
variety of other factors to be considered in determining the prod¬ 
ucts to be protected. 

The other main objection to the formula is the impossibility 
of applying it with anything resembling scientific accuracy. Even 
when Congress has selected the products to be protected and a 
body of impartial experts has ''merely'' to ascertain whether the 
duties fixed represent the difference between domestic and foreign 
costs, innumerable problems arise. 

The costs of production of many items change from year to 
year, and sometimes, as in the case of agricultural products, from 
month to month. Which period should the Tariff Commission use 
for the collection of cost data either in the United States or in 
foreign countries? If an average be taken of costs over periods of 
several years or months, subjective judgments are nevertheless 
necessary in the choice of periods to be averaged. [5] The "scien¬ 
tific" aspect of the cost-of-production formula is again called into 
question. 

In making comparisons of cost of production the Tariff Com¬ 
mission must first determine the cost of producing the commodity 
in question in the United States. The area chosen for the cost 
investigation is of considerable importance. Wool in 1919, for 
example, cost 32 cents per pound to produce in Texas, 41 in Cali¬ 
fornia, 43 in Colorado, 49 in Idaho, 76 in Montana, 36 in Utah, 
and 48 in Wyoming. [^] Which cost should be chosen for pur- 
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poses of comparison? Particularly when manufactured goods are 
concerned, there are almost as many costs of production as there 
are producers. 

The difficulties in ascertaining domestic costs of production 
are mild compared with those of finding foreign costs of produc¬ 
tion. In the United States, the Tariff Commission is empowered 
by law to compel industries to give pertinent information. Neither 
the Commission nor any other branch of the American govern¬ 
ment has that power abroad. Generally, costs of production are 
considered trade secrets. It is not unreasonable to suppose that 
the information would be considered doubly secret by a foreign 
industry that knew the figures were to be used in computing tariffs 
against its exports to the United States. [5] 

Section 336 of the Tariff Act of 1930 permits the Tariff Com¬ 
mission, in the absence of cost-of-production figures for foreign 
countries, to use the ‘'average wholesale selling prices" offered for 
a “representative period" to purchasers in the “principal market 
or markets" in the ordinary course of trade. Each of the items in 
quotation marks offers much difficulty. In addition, there is the 
problem of determining which foreign country is the “principal 
competitor." 

The principal difficulties in the determination of costs of 
production have been described above. Other difficulties may be 
briefly enumerated. It is difficult to compare “like or similar" items 
produced in the United States and abroad, [6] Can French cham¬ 
pagne be compared with New York champagne? The problem of 
joint costs is very baffling. How is the cost of producing wool to 
be distinguished from that of producing sheep? [7] Transportation 
costs offer difficulties. The Tariff Act of 1930 required that trans¬ 
portation costs be included within cost of production, but trans¬ 
portation from where and to where? [ 5 ] Other difficulties are those 
of determining allowances for depreciation of plant, for costs of 
part-time and part-capacity operation, and so on. 

Robert L. O’Brien, former Chairman of the United States 
Tariff Commission, has given the following authoritative view 
of the cost-of-production formula: 

. . . the notion that you can obtain costs of production; the notion that 
you ought to obtain them; the notion that tariffs between countries 
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should rest upon differences in costs of production, even if omniscience 
should give us the power to determine them, is all wrong, [p] 


Unscientific Tariff Making 

The consequence of having no scientific method of tariff 
making is that political pressures tend to prevent the application 
of a moderate tariff policy. Any protective policy, moderate or 
otherwise, once it is accepted, is usually pushed to extremes. The 
fact that a “moderate” tariff can be whatever rate a person chooses 
to designate by that term leaves the door wide open to pressure 
groups whose only interest is to secure as high a rate as possible. 
In the United States, and presumably elsewhere, logrolling by 
representatives of special interests has in the past made a mockery 
of “moderately” protectionist theories. 

Arguments in favor of protection can be made; those based 
on the aim of diversifying production in the interest of more stable 
economic conditions and of national security do require respectful 
consideration. But inadequacies in the theory itself, and especially 
the inevitable gaps between theory and practice, make the policy 
of protection a questionable one and require that great caution be 
used in applying it. The arguments for protecting a product 
should be very compelling to offset the fact that in seeking a 
protective tariff, special groups are asking the government to re¬ 
quire the general public to contribute to their support. They 
are asking the government to interfere with private enterprise by 
shielding them from the rigors of competition that, through some 
defect, perhaps unavoidable, in their productive efficiency, they 
cannot meet. Where this defect is remediable by self-help, as it 
certainly is in many cases, they are invoking government help as a 
partial or complete substitute for the thought, energy, and in¬ 
genuity that they would otherwise have‘to expend on improved 
management or better adaptation of their production to their own 
capacities and to consumer needs. 

They are, in effect, asking help not only at the expense of 
consumers but also at the expense of exporters who do have the 
capacity, efficiency, and enterprise to stand up to competition both 
at home and in the markets of the world. The cost of protection 
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to the export industries takes the form of retaliation by foreign 
governments or of curtailment of the supply of exchange in foreign 
hands with which to buy products of the export industries. 

The ''New'' Protectionism 

In recent years protectionists have had some support from 
a new and unexpected quarter; from economic theorists. John 
Maynard Keynes—later Lord Keynes—in 1931, at a time of wide¬ 
spread unemployment, recommended a moderate tariff as part of 
a policy to assist British economic recovery. [lo] It should be 
pointed out, however, that Keynes had in mind a particular set 
of circumstances and, as a complementary policy, recommended a 
program of domestic expansion. The tariff would serve to protect 
the balance of payments and prevent a rise in imports that might 
endanger the success of the recovery program, [ii] 

There has also been a widespread increase in sentiment for 
protection to stimulate the development of the resources of under¬ 
developed countries. 

What is here termed the “new"’ protectionism is really not 
in essence very new. Protectionists in this and in other countries 
have always argued that protection creates and maintains employ¬ 
ment and promotes new and diversified national production. 

For an individual nation any insulation from the disturbing 
influences of-the outside world promotes stability. Because of the 
less efficient use of productive resources, however, it tends to reduce 
the standard of living. By sheltering home industries from foreign 
competition, it also tends to promote atrophy. Those with a 
propensity for planned economy—and the protectionist, without 
recognizing it, has this germ in his system—are quite ready to 
trade some prosperity for more stability, believing that this results 
in a net gain for the national interest. 

These arguments view the national interest very narrowly. 
Even if they are accepted, they by no means close the case. They 
fail to recognize that the unfavorable international pattern created 
by protectionism, under whatever name, affects vitally the interest 
of each individual nation. 

The international implications are dangerous in the extreme. 
Where will “insulation” stop? The history of protectionism shows 
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that once the idea is adopted, it is usually pushed to extremes. If 
nations move toward national self-sufficiency, disparities in stand¬ 
ards of living will be widened. Each individual nation will have 
to rely more and more on the resources that happen to lie within 
its own political frontiers. On the other hand, as long as there 
are opportunities for international trade, each nation has access 
to the resources of others. 

A trend toward national self-sufficiency in the world therefore, 
whether for employment, stability, or development, emphasizes the 
limitations of national frontiers. It tends to create pressure for 
more room, particularly in countries poor in resources and densely 
populated. 

The peace of the world depends on the whole pattern of 
complex human relations. If the pattern is good, serious issues 
will be peacefully solved. If the pattern is not good, any issue that 
arises may precipitate war. Protectionism, by whatever name it 
is called or for whatever reason it is applied, hinders the establish¬ 
ment of a safe pattern of international relations. 
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Treaty Commitments Regarding 
Customs Duties 


Undertakings in commer- 

cial treaties and agreements relating to customs duties on goods 
are of both the absolute and the relative type. They may consist 
of absolute undertakings to reduce, or not to increase, an existing 
rate, or they may consist of an undertaking of the relative type 
specifying that one party will not apply a higher rate to imports 
from the other party than it applies to the like product of any 
third country. In the relative type of provision a country does not 
commit itself to any level of rates; it merely promises nondis¬ 
crimination between foreign countries. 

Absolute commitments involve a surrender of tariff autonomy 
and are called concessions.” This is a convenient term for de¬ 
scribing the action, but its use may give the impression that the 
only beneficiary is the country to which ''concessions'' are made. 
In reality, the country granting the "concession" may secure bene¬ 
fits to its consumers and its trade. The term is here used in the 
technical rather than the literal sense. 

The most common provision in treaties and agreements re¬ 
lating to customs duties is a relative commitment, the most-favored- 
nation clause. The national-treatment clause is never applied to 
import duties. [/] Such a clause would be technically inapplicable 
and would be a policy anachronism. Domestic goods are not nor¬ 
mally imported, and hence there is normally no occasion to apply 
import duties to them. If a general national-treatment clause ap- 

6o 
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plicable to customs duties were to mean anything, it would mean 
complete free trade, and the policies of nations show no propensity 
for such sweeping tariff reform. The nearest approach to national 
treatment with regard to import duties is the absolute commitment 
to guarantee free entry of certain selected products, usually those 
already on the free list. 


The Most-Favored-Nation Clause 

This clause has for many years been the most common single 
rule of conduct in international economic relations. It requires that 
the party assuming the obligation shall not treat the other party, 
with respect to the subject matter specified, worse than it treats 
the third country receiving the most favorable treatment. The 
clause is applied to a variety of matters, but its most common and 
important application is to customs duties and charges on im¬ 
ported goods. An example of the clause as applied to customs 
duties and charges is as follows: 

. . . articles the growth, produce or manufacture of either country im¬ 
ported into the other shall in no case be subject ... to any duties, taxes 
or charges other or higher , . . than those to which the like articles the 
growth, produce or manufacture of any other foreign country are or may 
hereafter be subject. [2] 

A country endeavoring to obtain from another some protec¬ 
tion for its nationals, vessels, or goods by means of a general clause 
will usually accept as a minimum standard the treatment accorded 
to foreign countries. Over the years the general effect of such com¬ 
mitments is that each country tends to treat all foreign countries 
alike, although it may treat all very badly. Nevertheless, it is of 
some considerable value to a country to be assured that it will not 
be singled out for particularly bad treatment. 

In the course of time, moreover, the treatment accorded 
foreigners tends to improve. Negotiations between particular coun¬ 
tries result in improved treatment on particular points, treatment 
that is at once shared with other countries through the most- 
favored-nation clause. For example, import duties are commonly 
governed by the most-favored-nation clause. The effect of negotia¬ 
tions between any two countries resulting in a reduction of duties 
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is to bring down the duties of both countries generally, since im¬ 
portations of the ajffected products from other countries are ac¬ 
corded the reduced rates. 

Prevention of Injury 

Wherever competitive relations between the interests in differ¬ 
ent countries are such that a failure to extend the benefits given to 
one would cause a direct injury to another, the most-favored-na- 
tion clause becomes an instrument for the prevention of injury. 
This is the primary purpose of the clause with respect to customs 
duties and other import charges. 

The obligation imposed by the most-favored-nation clause 
does not assure that the over-all commerce of each contracting 
party will be as favorably treated as that of any third country. As 
applied to import duties, for example, it does not assure that the 
tariffs applicable to the particular products mainly exported by 
the other party will be as favorable as tariffs applicable to the 
main exports of a third country. To illustrate: if the United States 
placed a higher duty on jute than on coffee, no violence would be 
done to the most-favoreTnation clause, even though coffee is an 
important export from Brazil and jute is an important export 
from India, and neither country has a substantial interest in the 
other product. Brazil’s commerce would be more favorably treated 
than India’s, but the most-favored-nation clause has not been 
violated in letter or in spirit- There has been no disturbance of the 
competitive relationship between Brazilian and Indian exporters. 
India has not benefited, but it has not been injured. 

The key words in the clause, as commonly drawn, are the 
words ‘like articles” which serve to give the clause a restricted 
meaning. If, for example, the United States should place a lower 
duty on hides from Brazil than on hides from India, the situation 
wotdd be very different from that in the above example. Again, 
the commerce of Brazil has received a benefit, but India is in¬ 
jured. The competitive position of Indian hides has been im¬ 
paired, and loss of trade or of profits will probably result. In such 
a situation the most-favored-nation clause is applicable and will 
prevent the injury to India. 

These hypothetical illustrations lead to the conclusion that, 
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insofar as customs duties and charges are concerned, the preven¬ 
tion of injury is a more important purpose of the most-favored- 
nation clause than the securing of benefits. This is a consideration 
commonly overlooked by those who criticize the most-favored- 
nation clause or the manner in which it is applied. In accordance 
with common international practice, when the United States 
negotiates a trade agreement, it normally applies its reduced rates 
to imports from all sources in accordance with the most-favored- 
nation principle. The complaint frequently heard from domestic 
critics of the policy is that in this way the United States gives 
something away for nothing. It would be more accurate to say that 
the policy of the United States seeks to avoid the infliction of 
injury which the agreements that it negotiates with some countries 
would otherwise cause to others. It avoids the ill-feeling that re¬ 
sults from injuries inflicted, and the retaliatory action to which 
countries so injured would be impelled to resort. 

Normally a country supplying a given product to a foreign 
market would rather see a high rate uniformly applied to the 
product from all foreign sources than see a lower rate applied to 
its own product and a still lower rate to the like product of com¬ 
peting third countries. Such discrimination might destroy or 
seriously curtail the country’s market by diverting the trade to 
a competitor. 

General Role of the Most-Favored-Nation Clause 

The principle underlying most-favored-nation treatment is 
in essence the same as the principle of multilateral trade. Under 
conditions of multilateral trade, an importer in one country has 
freedom to buy in the best foreign market, and consumers benefit 
by getting better goods cheaper. This means that the exports of 
a nation will bring more foreign goods in return. The labor and 
enterprise used to produce the exported goods will bring a greater 
return to the nation than would be true if the proceeds of its 
exports had to be spent in particular countries where costs miglit 
be high. Producers everywhere will be treated fairly; the best 
qualified to supply the market will do so; each will be rewarded 
according to his merits. None will be deprived by discriminatory 
government action of his natural advantages. 
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The most-favored-nation clause is, however, limited in its 
application to purchases made in countries foreign to the one in 
which the buyer is located. There is nothing in the clause that 
prevents any country from interfering with private trade by placing 
tariff or other handicaps on foreign suppliers, so long as one 
foreign supplier sniffers no greater handicap than another. It does 
not prevent a government from reserving its domestic market 
largely or entirely to domestic producers. The most-favored-nation 
clause applies the principle of free competition in whatever field 
is left open after statesmen in each country (with the assistance 
of lobbyists for special interests) have decided how high the barri¬ 
cades against foreign goods shall be. 

The field of operation of the most-favored-nation clause, there¬ 
fore, depends on the extent to which national policies favor 
domestic producers. If governments refrain from extensive inter¬ 
ference with trade for the benefit of inefficient domestic producers, 
the field of operation for the most-favored-nation clause will be 
large and important; if they close their markets entirely to foreign 
goods, the most-favored-nation clause will have no role at all. 
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International Commercial Policies 


A NATION desirous of promot¬ 
ing international trade must strive to promote competition and 
the international division of labor. To this end it must encourage 
the reduction of trade barriers and the application of the principle 
of nondiscrimination among foreign suppliers competing for the 
enlarged national market. 

The commercial policies of nations are reflected in their 
treaties and agreements. Attention must not, however, be con¬ 
fined to the commitments that a country makes in treaties regard¬ 
ing the treatment it will accord goods of other parties. Of equal 
importance is the kind of treatment it seeks to obtain in return for 
what it gives. From this standpoint the policy of a country regard¬ 
ing the most-favored-nation principle is most significant. 

The Quid Pro Quo for Most-Favored-Nation 
Treatment 

Examination of a country’s treaty commitments may show that 
they frequently include a general most-favored-nation clause. But 
this does not necessarily mean that the country’s policy is one of 
nondiscrimination. Whether it is or not depends on the kind of 
commitments it seeks in return. To illustrate: at one period of 
French commercial history France was willing to include most- 
favored-nation commitments in its commercial agreements. France 
was not, however, pursuing a nondiscriminatory policy. The most- 
favored-nation commitment was given only after the other party 
had shown a willingness to grant concessions in the form of re- 
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ductions in, or limitations on, the height of its duties on products 
of export interest to France. [/] 

In contrast to this policy, the United States during the same 
period pursued a policy based on the principle of nondiscrimina¬ 
tion. In accordance with this policy the United States committed 
itself in treaties to general most-favored-nation treatment. The 
significant distinction between the policies of the two countries 
on this point was that the United States sought in return only 
reciprocal most-favored-nation treatment, not reductions in the 
tariffs of the other parties. 

The distinction just made is of basic importance to interna¬ 
tional commercial relations. Discrimination is a coercive weapon 
and can cause serious injury to its victims. When France, for ex¬ 
ample, reduced its duties in a treaty with Germany and indicated 
that it would not apply the reduced rates to competing products 
of the United States, there was danger of diverting to a competitor 
the trade that the United States already enjoyed. France inter¬ 
preted the situation as a denial to the United States of undeserved 
benefits. The United States, on the other hand, regarded it as in¬ 
flicting positive injury. 

Principles of significance to international trade and relations 
were involved in the Franco-American controversy. One of these 
was the basic question whether bargaining policies not based 
solidly on the most-favored-nation principle are likely to promote 
international trade and the welfare of nations. 

There are several different methods by which countries pur¬ 
suing tariff-bargaining policies have used discrimination as a 
bargaining lever to obtain advantages for their exports. One 
method is to make the inclusion of a general most-favored-nation 
clause in an agreement conditional on the granting of specified 
concessions, as well as on reciprocal most-favored-nation treat¬ 
ment, by the other party. The party faced with the prospect of no 
general most-favored-nation guarantee if negotiations should fail 
and the possible consequence of wholesale discriminations against 
its trade, might be induced by these tactics to make greater tariff 
reductions than it otherwise would make. 

A country that uses discrimination as a bargaining weapon 
will not make a practice of concluding general most-favored-nation 
treaties independently of negotiations regarding the height of 
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tariffs. As it proceeds with its program of negotiations, it will enter 
into commitments with other countries and reduce its tariff on an 
increasing number of products. The grant of most-favored-nation 
treatment will therefore assume increasing importance in the eyes 
of other countries. If the discriminating country allowed itself 
to become widely committed to most-favored-nation treatment, 
other countries would automatically receive the benefit of such 
reductions, and the possibility of using the reductions made to one 
country for bargaining with other countries would be lost. The 
bargaining leverage lost may be regarded as having very special 
value, since denial of the rates granted to one country will affect 
other countries in two ways. They will not gain such benefits as 
would result from the lower duties, and, in addition, trade which 
they already enjoy may be diverted to another country. The 
country subjected to such treatment might be impelled to offer 
substantial concessions to obtain relief from it. 

The Conditional Most-Favored-Nation Clause 

The so-called conditional most-favored-nation clause fits, at 
least in theory, the needs of a country pursuing a discriminatory 
policy. This clause provides that each party will extend to the 
other reduced duties established for a third country, freely if the 
concessions have been freely given—they almost never are—or in 
return for compensation equivalent to that given by the third 
country. Following is an example of such a clause: 

In all that relates to duties of custom and navigation, the two high 
contracting parties promise, reciprocally, not to grant any favor, privi¬ 
lege or immunity to any other State which shall not instantly become 
common to the citizens and subjects of both parties respectively; gratui¬ 
tously, if the concession or favor to such other state is gratuitous, and on 
allowing the same compensation, or its equivalent, if the concession is 
conditional. [2] 

A country could enter into such a commitment widely without 
impairing in the least its ability to use discrimination to extract 
concessions. Indeed, the clause contemplates that the removal of 
discrimination is something to be bought and paid for, not some¬ 
thing that a nation should have the right to demand as a principle 
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of international relations. Most-favored-nation treatment is really 
not guaranteed at all. 

The conditional most-favored-nation clause obviously has 
little value. What is ''equivalent compensation” is a matter of 
judgment. All that is given is the right to negotiate. To use a hypo¬ 
thetical illustration; if the United States were pursuing a dis¬ 
criminatory policy and entered into a trade agreement with the 
United Kingdom involving duty reductions on both sides; and if 
Spain had only a conditional most-favored-nation treaty with the 
United States, negotiations would have to take place between 
Spain and the United States to determine what Spain must do to 
receive the benefits given the United Kingdom. The question is 
what concessions given by Spain would be equivalent to those 
made by the United Kingdom. Many factors are relevant to this 
question. For example, in view of the small size of the Spanish 
market compared with that of the United Kingdom, the United 
States could argue that allowance must be made for this fact in 
determining the number and depth of tariff cuts to be granted by 
Spain. In one of the few instances arising in the application of 
the clause in treaties of the United States this government took 
the position that nothing the claimant country could offer could 
be regarded as equivalent to the payment made by the party to 
which the concessions had been granted. \j] 

While negotiations are in progress to decide what concessions 
will be regarded as "equivalent,” the discrimination can continue; 
a matter of some importance, as such negotiations may be pro¬ 
longed. The conditional most-favored-nation clause has been 
largely abandoned and appears only rarely in commercial trea¬ 
ties. [./] 

The Restricted Most-Favored-Nation Clause 

The restricted most-favored-nation clause is usually uncon¬ 
ditional, and it applies, not to all products, but to products speci¬ 
fied in the agreement; sometimes it applies to all products other 
than those specified. 

Like the conditional most-favored-nation clause, the recur¬ 
rence in a country's treaty commitments of a restricted most- 
favored-nation clause is an indication of a bargaining policy that 
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rejects the idea of nondiscrimination as a principle of international 
conduct. Most-favored-nation treatment is not regarded as some¬ 
thing to be exchanged freely but as something that has to be negoti¬ 
ated for, either in general or on a product-by-product basis. The 
offer to include a general most-favored-nation clause in an agree¬ 
ment only if the other party, whose tariff is regarded as unduly 
high, makes suitable reductions is one way in which discrimination 
or the possibility of it may be used for bargaining purposes. The re¬ 
stricted most-favored-nation clause, which considers most-favored- 
nation treatment as something to be bought bit by bit, is a further 
refinement of the same idea. This practice of dealing with non¬ 
discrimination in small parcels at retail, so to speak, helps to es¬ 
tablish the conception that such a commitment is something to 
be bought by other countries, just as other kinds of tariff conces¬ 
sions are bought, not something to be claimed as a matter of princi¬ 
ple. The sparing use of the commitment is supposed to enhance 
its value in the eyes of other countries. 

Fragmentizing the Most-Favored-Nation Commitment 

Not only may the use of the commitment not to discriminate 
be broken up into a separate commitment of full most-favored- 
nation treatment for each product, but on any specified product 
the granting of a reduction in an established discriminatory margin 
may be offered as a concession, [5] The bargaining (or haggling) 
material available to negotiators can be almost indefinitely ex¬ 
panded in this way; tiny bits of immunity from discrimination can 
be offered on each product, with ample reserves of tiny bits to 
fall back on in the face of negotiating pressure from other coun¬ 
tries. By setting up two tariff rates for each product, a bargaining 
margin is established, and the foreign negotiator may be forced to 
whittle away at this margin in order to get to the minimum rate. 
How much he has if he succeeds in arriving there is, however, 
problematical. 

Nondiscrimination as the Sole Concession 

Even if the foreign negotiator succeeds in getting the mini¬ 
mum rate on a product he may not in fact have very much. There 
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is an inherent tendency on the part of countries pursuing a dis¬ 
criminatory bargaining policy to attempt to make nondiscrimina¬ 
tion the sole “concession” offered in return for benefits for its 
exports. A discriminatory policy is usually associated with double¬ 
column tariffs, which consist of a general rate for each product 
and a lower minimum rate which is the limit of the concession that 
will be offered. The minimum rate, which is fixed by statute with 
the possibility in mind of its ultimately being applied as a result 
of negotiations, is inevitably high enough to afford all the protec¬ 
tion needed by the domestic industry concerned. The general rate 
is in effect a penalty rate against countries that refuse to cooperate 
by concluding satisfactory agreements. The double-column tariff 
may develop into a multiple-column tariff by the granting of per¬ 
centages of reduction of the margin between the general and the 
minimum rates. 

Sometimes the minimum rates on products for which conces¬ 
sions are granted are bound; that is to say, an agreement is made 
that the minimum tariff rate at the time the negotiations take 
place will not be increased. The ultimate step, however, in using 
discrimination for negotiating purposes is to grant the minimum 
rate with no specification as to the actual height of that rate. Under 
such circumstances the granting of a minimum rate means most- 
favored-nation treatment only, the right being reserved to increase 
the tariff to any desired extent. The so-called concessions in such 
cases consist only of immunity (or fractional immunity as may be 
agreed on) from penalty rates over and above the real protective 
rates. Real benefits may be sought from the other party in the form 
of reductions in its genuinely protective rates, in return for which 
all that is offered is immunity from injury, that is to say, injury in 
the form of discrimination in favor of competing third countries. 
As regards the protection of its own domestic industries, the coun¬ 
try pursuing the discriminatory policy seeks to keep a free hand. 


The Get-Much~For-Little Approach 

Negotiations dealing selectively with rates of duty on various 
products are at best slow and difficult, and result in agreements 
of great complexity. Whether they bring results beneficial to inter- 
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national trade depends greatly on the attitude of the negotiators. 
If the approach is one of seeking a balanced and equitable agree¬ 
ment and real opportunities for increased trade, substantial bene¬ 
fits can be realized. But if the approach is one of haggling to “get'' 
as much and “give” as little as possible without regard to an 
equitable result, no good, and possible harm, to international 
trade will result. 

In the past, negotiators have sometimes taken this latter ap¬ 
proach. Their tactics have been to make the negotiator for the 
other party haggle endlessly over trifles, the psychology being to 
wear away his reserves of energy and fortitude so that he will 
hesitate to face what would be in store for him if he had the 
effrontery to ask for anything really worth while. 

Such tactics may be employed regardless of the basic policy 
a country pursues, but they are more likely to characterize the 
negotiations if the parties, or one of them, follows a discriminatory 
bargaining policy. 


Importance of the Principle of Nondiscrimination 

Discrimination may be justified to combat discrimination and 
restore an over-all regime of nondiscrimination, but there should 
be a strong presumption against using it for any purpose other 
than this. [ 6 ] Countries should always be ready to enter into com¬ 
mitments to grant general most-favored-nation treatment to any 
country that will itself accept this commitment. 

When discrimination is used as a bargaining weapon it tends 
to prevent real reductions in the protective tariffs of the country 
using it. Often neither most-favored-nation treatment nor the 
reduction of protective tariffs results; thus both of the basic aims 
of commercial policy tend to be defeated. To employ discrimina¬ 
tion against high tariffs may at times seem logical and just, but it 
leads almost inevitably to a quagmire of reciprocal discriminations, 
ill-feeling, and trade loss during protracted negotiations that may 
only lead back to the status quo ante. Experience has clearly shown 
that observance of the most-favored-nation principle is an essential 
basis for the conduct of international commercial relations. 
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Autonomous Tariff Policies 

Tariff autonomy means that the tariff rates set by a country 
are not changed or bound by international negotiation. Such a 
tariff is nonnegotiable or “untouchable/’ A country pursuing an 
autonomous tariff policy usually adheres to the principle of non¬ 
discrimination. This policy need not result in a high tariff, but it 
often does. An autonomous high-tariff policy was followed by the 
United States in the early part of the interwar period. 

A country that pursues an autonomous tariff policy and ad¬ 
heres to the most-favored-nation principle considers that the use 
of discrimination to secure tariff reductions from other countries 
is unjust, friction-breeding, self-defeating, and generally bad for 
international trade. It regards nondiscrimination as a basic and 
minimum rule of international behavior and believes that any 
change in the level of tariff protection should not be a substitute 
for but an addition to this minimum. 

On the other hand, countries that pursue discriminatory bar¬ 
gaining policies regard discrimination as a justifiable method of 
rewarding countries with low tariffs and penalizing countries with 
high tariffs. Discrimination against the high-tariff country is re¬ 
garded as a proper means of inducing it to take a more liberal 
attitude toward international trade. It is held to be unfair to 
give to a country that refuses to cooperate in creating improved 
conditions for trade the treatment accorded to a country that has 
demonstrated its willingness to do so. 

The Most-Favored-Nation Principle as a Bulwark 
of Protection 

The most-favored-nation clause, valuable though it may be in 
promoting international well-being and good will, tends to become 
an international liability if it is used to buttress high tariffs. If a 
country succeeds in getting widespread most-favored-nation com¬ 
mitments from other countries, it builds up some degree of immu¬ 
nity from the consequences of its own tariff policy. Retaliation can 
be effected only by making retaliatory tariff increases applicable 
to like products from all countries. The harm to innocent by¬ 
standers may be reduced to some extent by selecting for retaliation, 
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products o£ primary importance in the trade of the offending 
country, for example, automobiles of the United States. But it is 
difficult to find products of which the offending country is the sole 
supplier, and unoffending countries are bound to be hurt to some 
extent if retaliatory action is taken. 

The inevitable effect of autonomous high-tariff policies, there¬ 
fore, is to discredit the rule of nondiscrimination. There will natu¬ 
rally be reluctance to enter into most-favored-nation commitments 
with a country pursuing such a policy. 

, Merits of the Rival Theories 

The case for a discriminatory policy is strongest when applied 
in circumstances such as existed at the time of the Franco-American 
controversy in the late 20's. The proponent of nondiscrimination 
at that time was the United States, which had greatly increased 
its tariff prior to 1927 when the controversy arose. The United 
States based its position on the right of a country to give to domestic 
industries any desired degree of tariff protection. It refused to 
cooperate with other nations for the reduction of tariffs by ne¬ 
gotiations, asserting that the tariff is solely a matter of domestic 
concern so long as it is nondiscriminatory. 

The ground for supporting the principle of nondiscrimination 
is somewhat shaky when the principle is coupled with a highly 
protectionist policy. If a country raises its tariff and shuts out, 
say, the textiles of another country and causes unemployment and 
economic distress in important centers of production in that coun¬ 
try, it will be a little difficult, because the textile industries of 
other countries share in the general ruin, to make a convincing 
case that such destructive action is solely a matter of domestic 
concern. 

On the other hand, even if the United States in 1927 had 
been willing to negotiate with France for the reduction of tariffs, 
this would not have guaranteed nondiscriminatory treatment so 
long as France set itself up as the judge of the proper height of 
other countries' tariffs and penalized those failing to conform to 
the standards set by France; nor would it have assured any im¬ 
portant reductions in the real protective rates of France. 

Looking back at the Franco-American controversy, where the 
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conflicting theories were so sharply defined, one cannot escape 
the conclusion that the controversy was pretty much a matter of 
the pot calling the kettle black. From the standpoint of promoting 
international trade the policies of both countries were open to 
criticism. The policy of France was objectionable because the 
principle of nondiscrimination was not applied. The policy of 
the United States was objectionable because of the refusal to 
recognize that the height of a tariff is a matter of international 
concern. These conclusions seem to have been reached, tacitly at 
least, by the parties themselves. Some years later each country 
altered the feature of its policy that the other had found so ob¬ 
jectionable, [7] 

Combination of Negotiable Tariffs and 
Nondiscrimination 

During the interwar period the negotiation of trade agree¬ 
ments for the reduction or limitation of tariffs was carried on by 
many countries. These negotiations were commonly based on the 
most-favored-nation principle. Nevertheless, the “untouchable’' 
tariffs of some countries, particularly the United States during the 
earlier part of that period, together with the discriminatory bar¬ 
gaining policies of other countries, including so important a com¬ 
mercial nation as France, contributed heavily to the unsatisfactory 
state of international commercial relations. 

The policy that will best promote international trade is one 
that combines negotiable tariffs and the principle of nondiscrimi¬ 
nation. This is the policy which, since the second World War, has 
received general international endorsement and to which both the 
United States and France adhere. The nature of such a policy 
and some of the problems in applying it are dealt with in the next 
chapter. 
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Bargaining Policy Based on the 
Most-Favored-Nation Principle 


CZloUNTRIES witJi untouchable 
or nonnegotiable tariffs usually serve one of the purposes of com¬ 
mercial policy by adhering to the principle of nondiscrimination. 
Countries that pursue discriminatory bargaining policies, on the 
other hand, place major emphasis on the reduction of tariff bar¬ 
riers. A bargaining policy based on the unconditional most-favored- 
nation clause seeks to serve both ends in view, nondiscrimination 
and lower tariffs. 

The United States in 1923 adopted as the core of its commer¬ 
cial policy the principle of nondiscrimination among foreign sup¬ 
pliers. After the Democratic administration came into power in 
1933, it decided on a policy of tariff bargaining. This involved 
making a further choice between continuation of the Republican 
principle of unconditional most-favored-nation treatment and the 
adoption of a discriminatory bargaining policy. 

Groups favoring a discriminatory bargaining policy might 
argue that this policy would result in the maximum reduction of 
trade barriers of foreign countries with the minimum of reduction 
in our own tariff. They would argue that the United States could 
terminate all the unconditional most-favored-nation commitments 
entered into under the Republican administration. The United 
States could then negotiate an agreement with country A covering 
a wide range of products; not necessarily confining the concessions 
to products of primary interest to that country. In the absence of 
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most-favored-nation commitments, the concessions would benefit 
only country A. The United States would then be well armed to 
deal with country which would have an important trade interest 
in many of the products included in the agreement with country 
A. The United States would be offering a double benefit: the 
reduced duty that would lessen the handicap of country B in com¬ 
petition with domestic producers of the United States, and a return 
to competitive equality with A, without which B would tend to 
lose the market it already had in this country. 

To illustrate more concretely by a hypothetical case: suppose 
that duty reductions are given to France by the United States on 
a wide range of cotton textiles but that these reductions are not 
extended to Great Britain. Great Britain fails to receive any benefit 
from a lower rate and, in addition, may lose to France a large 
part of the market in this country. The United States would, there¬ 
fore, be in a position to offer Britain something of great value for 
which the United States might, theoretically, require concessions 
of great value in return. In effect, we would first seriously injure 
British trade and then use the promise of relief to secure the 
benefits we want. In this way we could make the most of the tariff 
cut on textiles. For a single tariff cut, we are paid twice, the first 
time by France, and then later by Britain. In this way we would 
make the very most of the bargaining advantage afforded by the 
high rates of the Smoot-Hawley Tariff Act of 1930. We would get 
the maximum concessions for our exports with a minimum of re¬ 
ductions in our own tariff rates. 

Such a policy, however, is highly undesirable even if we 
accept the premise that national interest is best served by ‘‘getting” 
as much and “giving” as little as possible. In the first place, termi¬ 
nating our most-favored-nation commitments means, ipso factOy 
the termination of the foreign commitments to us. Our trade would 
be left unprotected against discrimination throughout the world,, 
and discrimination would certainly result. 

Moreover, a coercive policy of this kind will not work. It 
presumes a high degree of quiescence and gullibility on the part 
of foreign countries. Actually, a coercive move of the kind de¬ 
scribed above would be easily checkmated. Britain could not be 
expected to submit to the diversion of our textile market to France 
and to offer us valuable concessions in return for relief from this 
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injury. Britain’s obvious move would be to put a heavy and dis¬ 
criminatory duty on the principal exports from the United States 
and offer to remove this injury to us if we would remove our injury 
to them. National legislation, including that of the United States, 
commonly permits penalty rates to be imposed by administrative 
action on products of countries failing to accord most-favored- 
nation treatment. 

A situation such as that just described would result in serious 
injury to trade before the issue was settled. The settlement would 
probably consist of our removing the discrimination against British 
textiles in return only for their removing the retaliatory discrimi¬ 
nation against our products. 

The bargaining policy that has actually been pursued by the 
United States since 1934 avoids these difficulties, since it is based 
on the most-favored-nation principle. As an inducement to other 
countries to lower their tariffs, we offer, not relief from the injury 
resulting from discrimination, but reductions in our own tariffi 
The only vestige of discrimination as a bargaining weapon is the 
provision in the Trade Agreements Act of 1934 allowing the 
President at his discretion to refuse to extend duty reductions not 
only to countries that discriminate against u 5 but to those whose 
*‘other acts or policies . . . tend to defeat the purposes” of the 
Act. This provision would permit discrimination against countries 
who maintain high, but not discriminatory, duties on our prod¬ 
ucts and who refuse to negotiate for their reduction. The provision 
for discrimination has been applied only to combat discrimination 
and never to force down the level of foreign tariffs. 

Nondiscrimination the Common Basis for Tariff- 
Bargaining 

Because of the disadvantages of discrimination, nations have 
come to base their bargaining policies more on the most-favored- 
nation principle than on that of discrimination. This is shown by 
their treaties and agreements. During the interwar period, many 
countries concluded agreements involving the reduction or bind¬ 
ing of tariffs. Most of these countries concurrently concluded trea¬ 
ties or agreements with other countries providing separately for 
the reciprocal granting of unconditional most-favored-nation treat- 
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ment. Countries concluding both kinds of agreements demon¬ 
strated an intention to make the most-favored-nation principle the 
basis of their tariff bargaining. 

While conditions prevailing in recent years have resulted in 
barter and payments agreements and other arrangements that are 
not consistent with the most-favored-nation principle, tariff bar¬ 
gaining on the basis of the most-favored-nation principle has long 
been and still remains the most widely accepted basis for tariff 
negotiations. 

Preservation of Bargaining Position 

A country following a policy that combines nondiscrimination 
with tariff reduction by negotiation will extend the reductions 
given to products of one country to similar products originating 
in all other countries. Such concessions will be withheld only from 
countries that discriminate against its trade. 

This presents a problem of preventing nondiscrimination 
from defeating the policy of tariff reduction through the loss of 
negotiating position. If, for example, the United States should 
negotiate a trade agreement with the United Kingdom and reduce 
its tariff on all products imported from the United Kingdom, 
other countries would obtain, under the most-favored-nation 
clause, tariff reductions on many products of interest to them 
without giving any specific concessions in return. 

There is, however, one qualification of this statement. Coun¬ 
tries that obtain concessions under the most-favored-nation clause 
do not receive such definite assurances regarding the products 
affected as they would if the concessions had been made directly 
to them in a trade agreement. Concessions obtained under the 
most-favored-nation clause continue to be enjoyed only so long as 
an agreement between two other countries provides for them. Con¬ 
tinued enjoyment of concessions obtained through the most- 
favored-nation clause depends, therefore, on relations between 
countries over which the party receiving the most-favored-nation 
benefits has no control. If the agreement in which the concessions 
are made were terminated, the benefits to third countries would be 
lost. 

For this reason it sometimes happens that a tariff rate on par- 
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ticular products will be the subject of agreements with several 
countries, each of which has considered it worth while to pay 
for a direct guarantee on products of vital importance to it. Each 
country is prepared to give concessions in return for a direct com¬ 
mitment in preference to relying on the continuance of good 
commercial relations between the party granting the concessions 
and some other country. During the go’s, for example, a number of 
the coffee-producing countries negotiated agreements with the 
United States binding coffee on our free list. When one of them 
had succeeded in binding coffee, the others would enjoy the same 
benefit under the most-favored-nation principle as long as the 
agreement continued in force. But each of them wanted a direct 
commitment. 

Nevertheless, the negotiating position of a country that relied 
solely on the desire of other countries for direct commitments 
would be seriously impaired. There would be a strong tendency 
for countries that received substantial concessions under the most- 
favored-nation clause to be content with such benefits, for which 
they paid nothing except the avoidance of discrimination against 
the country granting the concessions. Certainly their incentive for 
negotiating trade agreements with the country granting the con¬ 
cessions would be greatly weakened. 

The problem is, therefore, one of conducting negotiations in 
such a way that, regardless of the number of trade agreements 
already concluded, other countries will stand to gain by negotiating 
to obtain substantial benefits that they would not already have 
obtained by virtue of the most-favored-nation clause. There are 
two main types of procedure for accomplishing this purpose. One 
of these is the simultaneous negotiation of agreements with coun¬ 
tries whose exports are similar in character. The second is a careful 
selection of products on which concessions are granted to each 
country, so that valuable concessions still remain that can be used 
in negotiation with other countries. 

Simnltaneous Negotiations 

When the bargaining program contemplates the negotiation 
of agreements with a relatively small number of countries, it may 
be feasible to conduct negotiations simultaneously, each country 
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being aware that the agreement will not be made effective until 
agreements with the other countries have been completed. 

When a country embarks on a comprehensive program of ne¬ 
gotiations, as the United States did in 1934, and stands ready to 
negotiate a trade agreement with virtually any country in the 
world, simultaneous negotiations as the sole means of preserving 
bargaining position are obviously impracticable. It would mean 
that no agreement would be effective until negotiations had been 
completed with all countries of any commercial importance, a task 
that would take years. 

It may, however, be possible to use this device, in combination 
with others, particularly when the trade of two countries is so 
similar that it is difficult to select products of interest to one that 
are not of almost equal interest to the other. The United States, 
for example, in 1941 entered into trade agreements with Argentina 
and Uruguay. A trade agreement negotiated with either country 
would necessarily have covered virtually every product of interest 
to the other, and the generalization of the concessions under the 
most-favored-nation principle would have seriously impaired our 
bargaining position. 


Selection of Products 

The device for maintaining bargaining position on which 
primary reliance is usually placed is the careful selection of the 
products on which concessions are granted in each agreement The 
aim is to grant concessions to each country only on products of 
primary interest to that country, but to keep an eye on all future 
negotiations and the necessity of reserving for additional countries 
concessions on products of special interest to them. If this plan 
could be successfully carried out, negotiations could be conducted 
with virtually all the countries in the world, and there would still 
remain a basis for negotiations with the last country. There would 
still be some products of special importance to that country for 
which no concessions had been granted in any of the preceding 
agreements. The specialization that exists among countries is 
sufficient to permit main reliance to be placed on this method. 
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The Chief-source Rule 

As a guide in selecting products on which concessions would 
be granted in a particular trade agreement, the United States de¬ 
veloped the so-called chief-source, or ''Principal Supplier,'’ rule. 
According to this rule, or guide, the United States granted con¬ 
cessions on particular products to the country that had supplied 
the greatest proportion of our imports. By the selection of products 
on this basis, each concession was made to the country that had the 
greatest interest in it. If a country had the greater part of the 
market before the concession was granted, the assumption is that 
it would supply a similar proportion of the increased market 
resulting from the concession. 

The selection of products for negotiation with each country on 
this basis serves to protect our bargaining position with other 
countries. An analysis will show that, taking each of the detailed 
classifications in our import statistics as a separate product, the 
United States could negotiate in turn with most of the countries 
in the world, and when it came to negotiating with the last one, 
there would still remain some products of prime interest to that 
country for which no concessions had been made in any previous 
agreement. By applying the chief-source rule, therefore, our bar¬ 
gaining position, with a few exceptions noted below, would be 
maintained to the end. 

The exceptions concern certain groups of countries such as 
the coffee countries and Argentina and Uruguay. The problem in 
dealing with the coffee-producing countries was solved by the fact 
that coffee is of such prime importance in their trade that each 
of them was willing to negotiate trade agreements in order to get 
direct commitments instead of relying on the most-favored-nation 
principle. 

In some instances, the application of the chief-source rule is 
facilitated by creating narrower product classifications. One coun¬ 
try, for example, might be the chief supplier of a particular grade 
or quality of a product, while another country might be the chief 
supplier of a different grade of the same product. A breakdown 
of the classification, in effect, creates more “products” to which 
to apply the rule. In an effort to preserve bargaining position, 
however, this specialization of tariff classifications may be carried 
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to the point of impairing the most-favored-nation principle. This 
question is dealt with at a later point. 

There are, of course, instances in which two countries have 
been nearly equal in importance as suppliers of a product. In 
this event, each has an important interest in a concession. Such a 
situation can be met by reserving the concession for the country 
with which there is least scope for negotiations under the chief- 
source rule; for example, for the country that is the chief source 
of relatively few products. Another way of dealing with the situa¬ 
tion is to split the concession between them, giving to the first 
country with which negotiations are undertaken part of the 
potential reduction in the duty and later giving the remainder to 
the other. In due course, both would get the whole concession. 

In other circumstances, it may be clear that the present prin¬ 
cipal supplier of a product will not be the principal supplier in 
the future. For example, before the war Germany was the principal 
supplier of many products that are now likely to come mainly from 
other countries. Concessions to other countries may profitably be 
made on such products. The only restraining consideration is the 
retention of bargaining position on enough products of possible 
future interest to Germany, if there is any prospect ultimately of 
negotiating a trade agreement with that country. 

The chief-source rule might better be called a guide than a 
rule. Nevertheless, as a guide it has made a highly valuable con¬ 
tribution to the solution of the problem of reducing tariffs by 
negotiation without sacrificing the other object of commercial 
policy, nondiscrimination. 

Effect of Chief-source Rule on Third Countries 

The chief-source rule is a means of allowing a country to pur¬ 
sue a bargaining policy based on the most-favored-nation prin¬ 
ciple; that is, to bring about the X'eduction of tariffs by negotiations 
without sacrificing the principle of nondiscrimination. 

It is inevitable, of course, that by far the greater proportion of 
imports of products benefiting from tariff reductions will come 
from the countries with which such agreements are negotiated, 
since the products selected are those of primary interest to the 
parties to such agreements, and normally of only secondary in- 
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terest in the trade of other countries. Nondiscrimination will, 
however, be of interest to countries with which no agreements are 
negotiated, although their gain under the most-favored«nation 
principle will be much less than that of countries negotiating the 
tariff-reduction agreements. [/] This result in no way violates the 
most-favored-nation clause in letter or in spirit, for the most- 
favored-nation principle does not pretend to provide over-all 
equality. Its primary purpose is to prevent the diversion of trade 
and the distortion of trade patterns. Third countries do not get 
as much benefit by any means, but they do avoid the injury that 
would result if concessions made to other countries were with¬ 
held from them. It is true that only products of secondary im¬ 
portance to third countries would normally be affected, but in the 
aggregate the results could be serious. 

The International Trade Organization and the 
General Agreements on Tariffs and Trade 

A charter for an International Trade Organization was drawn 
up at the United Nations Conference on Trade and Employment, 
which met at Havana from November, 1947, to March, 1948. The 
Final Act of the Conference authenticating the text of the charter 
was signed on March 24, 1948, on behalf of fifty-three countries, 
and the charter was thereupon referred to countries for ratification. 
The work of the Havana Conference had been preceded by three 
meetings (London, Lake Success, Geneva) of a Preparatory Com¬ 
mittee of nineteen countries established by the Economic and 
Social Council of the United Nations. This Committee, working 
on the basis of a suggested draft charter put forward by the 
United States, had completed at Geneva in 1947 a draft charter 
that with some changes was adopted by the Havana Conference. [2] 

The members of the Preparatory Committee negotiated and 
put into effect among themselves the General Agreement on Tar¬ 
iffs and Trade. The action was taken to give effect, in advance, 
to a provision in the proposed International Trade Organization 
Charter. This provision called for negotiations directed to the 
reduction of tariffs and the elimination of preferences. The basic 
provisions relating to other kinds of trade barriers that were in¬ 
cluded in the draft International Trade Organization Charter were 
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also incorporated in the General Agreement on Tariffs and Trade. 
These basic provisions had the general purpose of eliminating, 
subject to various exceptions, the use of quantitative restrictions 
and other nontariff trade controls. The more important exceptions 
were of a transitional character. In brief, the purpose of the Inter¬ 
national Trade Organization Charter is to restore tariffs to their 
former predominant role and to bring about the reduction of 
tariffs by international negotiations. The General Agreement on 
Tariffs and Trade is the instrument for achieving this latter pur¬ 
pose. 

The General Agreement on Tariffs and Trade is an unparal¬ 
leled achievement and a milestone in the history of commercial 
policy. 

The method of negotiation employed was similar to that employed in 
the negotiation of . . . bilateral agreements [of the United States], and 
the agreement was made effective on the part of the United States under 
the authority of the Trade Agreements Act. The duty reductions by each 
of the parties on products of interest to the others were made selectively; 
that is to say, reductions sought in the United States tariff, for example, 
were considered on a product-by-product basis and the concessions 
granted varied from a binding of an existing rate down through various 
degrees of reduction to the full 50 per cent permitted by the Trade Agree¬ 
ments Act. The other participating countries proceeded similarly on a 
selective product-by-product basis. The importance of the agreement 
is shown by the fact that the trade of the Contracting Parties on which 
concessions were made at Geneva represents, on the basis of 1938 values, 
more than two-thirds of their total trade, or a little under one-half of the 
total world trade, [j] 

Subsequent negotiations with countries not originally parties 
to the General Agreement on Tariffs and Trade will, from time to 
time, bring in additional members. One such round of negotiations 
took place in Annecy, France, in 1949, in which nine new countries 
participated: Denmark, the Dominican Republic, Finland, Greece, 
Haiti, Italy, Liberia, Nicaragua, and Sweden. 

Negotiations Based on Most-Favored-Nation 
Principle 

Each party to the General Agreement on Tariffs and Trade, in 
negotiating with other parties, made concessions on products of 
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primary importance to the others, and each is obligated to apply 
its duty reductions and bindings to all other parties, y] The agree¬ 
ment also obligated all members to grant unconditional and un¬ 
restricted most-favored-nation treatment generally to one another. 
The General Agi'eement on Tariffs and Trade therefore applies 
on a large scale the principles of negotiable tariffs and nondis¬ 
crimination. 

The principle of nondiscrimination is, however, qualified 
even as regards a country that is a member of the International 
Trade Organization but not a party to the General Agreement on 
Tariffs and Trade. If, within two years after becoming a member 
of the International Trade Organization, a country, without justi¬ 
fication, fails to conclude negotiations for the binding or reduction 
of its tariff, it may be discriminated against by other members 
who have carried out this obligation. [5] 

As regards the treatment of nonrnembers, the draft Interna¬ 
tional Trade Organization Charter provides that 

nothing in this Charter shall be interpreted to require a Member to ac¬ 
cord to nonmember countries treatment as favorable as that which it 
accords to Member countries under the provisions of the Charter, and 
failure to accord such treatment shall not be regarded as inconsistent with 
the terms or spirit of the Charter. [^] 

Deviation from the Most-Favored-Nation Principle 

The consequence is that a party to the General Agreement on 
Tariffs and Trade could, without violating its obligations under 
that agreement or under the International Trade Organization 
Charter, refuse to apply tariff reductions made under the General 
Agreement on Tariffs and Trade to like products of a nonpartici¬ 
pating country. The idea is, of course, reminiscent of the old con¬ 
ditional most-favored-nation clause, in that countries that refuse 
to become a party to the General Agreement on Tariffs and Trade 
and to make the tariff concessions that such participation would 
entail, may not be allowed to enjoy freely the benefits of that agree¬ 
ment. To this extent there is deviation from the principle that 
most-favored-nation treatment should be withheld only from coun¬ 
tries that fail to apply that principle. 

In the negotiation of the General Agreement on Tariffs and 



S6 Commercial Treaties 

Trade, concessions by each party were generally confined to prod¬ 
ucts of particular importance to the other parties. A nonparticipat¬ 
ing country, therefore, cannot benefit from the General Agreement 
on Tariffs and Trade through the operation of the most-favored- 
nation principle to the extent that it would benefit from partici¬ 
pation. Hence it is possible without resorting to discriminatory 
pressure to maintain inducement for nonparticipating countries 
to participate. 

On the other hand, since all products of primary importance 
to countries not parties to the General Agreement on Tariffs and 
Trade are not likely to have been made the subject of tariff con¬ 
cessions, the withholding of the concessions would not hurt such 
countries as much as if these products were involved. It will be 
noted, however, that the provision relating to nonmembers of the 
Trade Organization is not limited to denying the benefit of tariff 
concessions made in the General Agreement on Tariffs and Trade. 
The freedom conferred is freedom to discriminate against any 
products of nonmembers, including those of primary importance 
to them. Coercive action of this kind could bring strong pressure to 
bear on nonmember countries. 

There is a strong tendency for a country armed by inter¬ 
national sanction with the weapon of discrimination to use it. As 
noted earlier, there is always a temptation to try to use a tariff cut 
twice: by granting it to one country for value received, and to 
a second in the form of preferred relief from discrimination, also 
for value received. To create a stronger bargaining position for 
the parties to General Agreement on Tariffs and Trade, there 
may be a tendency to use less care in selecting products of interest 
only to countries that do join the General Agreement on Tariffs 
and Trade. By including some products of major importance to a 
reluctant nonparticipating country and withholding concessions 
on these products from that country, the nonparticipating country 
could be offered, as a stronger incentive to negotiate its way into 
the General Agreement on Tariffs and Trade, not only the benefit 
of the duty reductions on such products but relief from the injury 
inflicted. 
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Justification for Discrimination 

There is, however, something to be said for some deviation 
from the pure most-favored-nation principle in the circumstances. 
In the General Agreement on Tariffs and Trade, a large number of 
countries have agreed to take action to promote international 
trade and to create an international system on which all countries 
can rely with greater confidence than was warranted when the only 
steps toward creating such a system were trade-agreement ne¬ 
gotiations among relatively few countries. Under the changed con¬ 
ditions, there is less excuse for countries to seek nationalistic solu¬ 
tions of economic problems by protective tariffs and other measures 
for promoting national self-sufficiency at the expense of other 
countries. In view of the system established by the General Agree¬ 
ment on Tariffs and Trade, therefore, there is somewhat more 
justification for using discriminatory measures to induce coopera¬ 
tion than there was under conditions prevailing in the interwar 
period. 



CHAPTER IX 


«<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<o»>>>>>>>>>>>>>>>>>>>>>^^^^ 


Tariff Specialization 


JLhE term ''specialization’' as ap¬ 
plied to tariffs means a detailed classification of products for duty 
purposes. It has come to have an opprobrious connotation because 
specialization has sometimes been used to evade most-favored- 
nation obligations. Perhaps the best-known example is the notori¬ 
ous Swiss cow case. In its pre-World War I conventional tariff, 
Germany granted a duty reduction to Switzerland on 

. . , large dappled mountain catde or brown cattle reared at a spot at 
least 300 meters above sea level and which have at least one month’s graz¬ 
ing each year at a spot at least 800 meters above sea level, [j] 

Obviously such a classification discriminates in favor of Swiss 
cattle and against, say, Danish cattle. Its purpose and effect were 
to benefit Switzerland and at the expense of other cattle-exporting 
countries. 


Desirability of Tariff Specialization 

Specialized classifications designed to evade most-favored- 
nation obligations have not, however, been very numerous, [2] and 
the harm done international trade and relations by their use is 
vastly outweighed by their benefits in other respects. 

A tariff with no specialization would consist of one item: "all 
products” dutiable at, for example, 50 per cent ad valorem. The 
country using such a simple hypothetical tariff might impose a 
rate of duty as high as this in the hope that with such protection 
some industries would develop. It would soon become apparent, 
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however, that the sweeping protection caused more harm than 
good. It would injure any industry that needed foreign materials 
and would hurt the consumer because of the increased cost of 
living. 

A survey of the prospects for economic development in the 
hypothetical country might indicate that primary products need 
no protection. Tariff specialization would therefore begin by 
excluding such products. The tariff, now designed to protect only 
processing and manufacturing industries, would appear as follows: 

Schedule I, paragraph i—primary products of the soil or mines . . . 

free 

Schedule II, paragraph i—all other products ... 50 per cent ad val. 

It would soon become apparent, however, that there are 
innumerable types of manufactured products which a country in 
the initial stages of development could not soon, and perhaps 
never, develop; and that 50 per cent protection accorded all 
processors and manufacturers would still constitute a needless 
burden. If it were decided that only cotton textiles could profitably 
be developed, the hypothetical tariff would acquire a new classi¬ 
fication, as follows: 

Schedule I, paragraph 1—^primary products of the soil or mines . . . 
free 

Schedule II, paragraph 1 —cotton textiles ... 50 per cent 

paragraph 2—all other processed or manufactured 
goods . . . free 

New paragraphs would be added and existing paragraphs 
broken down as the lines along which production could best de¬ 
velop became apparent. For example, it might be decided that 
only a certain grade of cotton textiles could profitably be pro¬ 
duced, and that it would be undesirable to protect all cotton- 
textile production. Schedule II, paragraph 1, would look like this: 

Schedule II, paragraph 1—cotton textiles 

(a) cotton cloth under 80s ... 50 per 
cent 

(b) other . . . free 

From this point on specialization would proceed apace. The 
ultimate possibilities of selective protection can best be realized 
by a glance at the cotton-textile classifications in the United States 
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tariff where there is differentiation, with varying rates of duty, 
among textiles according to w'hether they are bleached, printed, 
dyed, or colored, and according to the thread count and other 
factors. 

If the tariff-specialization process has in view removing or 
lightening protection where iris not necessary or desirable, both 
domestic consumers and foreign producers tend to benefit. A 
tariff with broad, simple classifications and high rates is the best 
vehicle for extreme protectionism and ignores most completely all 
other considerations such as consumer interests. A shotgun is 
brought to bear on the problem. As the protective policy becomes 
more rational and better balanced, specialization will increase. 
The industries that need protection and that are considered worth 
while will be selected more carefully and new classifications will be 
devised for them. In other words, tariff protection will be applied 
with greater precision. A rifle will be substituted for the shotgun 
and brought to bear precisely on selected targets with a minimum 
of incidental damage. The cotton-textile schedule, for example, 
will begin to be broken down into subclassifications on the basis 
of grade and counts, with appropriate duties designed to develop 
particular lines of production. 

Tariff Specialization Promoted by Negotiations 

If a policy of tariff negotiations is instituted, tariff making 
tends to become even more selective in order to eliminate unneces¬ 
sary protection. When the foreign negotiator enters the scene he 
will locate at once classifications dutiable at high rates that injure 
the trade of his country. He will seek concessions on everything 
that his country wishes to export, and when his requests are denied, 
he will often narrow his requests to cover the particular qualities 
and grades of greatest interest to him. If these qualities and grades 
are not already separately classified in the tariff, he may be offered 
a new classification that covers them more precisely. If the products 
thus segregated are those that the importing country is less in¬ 
terested in protecting, the narrower concession can more easily be 
granted. Where subclassifications already exist in the tariff, a 
deeper cut may be given on certain classifications, and a smaller 
cut or no cut at all on others. 
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The trade agreements of the United States provide ample 
illustrative material on these points. To take only one example: 
in the General Agreement on Tariffs and Trade concluded at 
Geneva in 1947, the United States made certain concessions on 
cotton textiles. Our negotiators made no change in the existing 
duties on categories of coarse, low-priced cotton cloth, which ac¬ 
counts for 90 per cent of United States production. The bulk of 
domestic production continued to enjoy the same tariff protection 
that it had before the agreement was concluded. On the other hand, 
fine cloth, which represented only about 10 per cent of United 
States production, was made the subject of concessions. 

The negotiating process therefore tends, by increasing tariff 
specialization, to eliminate the more or less accidental protection 
that exists in all tariffs; or, by granting rate adjustments on exist¬ 
ing classifications, to confine the protection accorded local pro¬ 
ducers more closely to real needs. Even when negotiators show a 
very tender regard for domestic protected interests, tariff specializa¬ 
tion may serve to squeeze some of the water out of the tariff. 

Tariff Specialization to Maintain Negotiating Position 

There may, however, be another motive for limiting conces¬ 
sions narrowly to the types and qualities of goods of particular 
interest to the party with which tariff negotiations are being car¬ 
ried on. The country granting the concession may not be par¬ 
ticularly interested in maintaining the existing degree of pro¬ 
tection on a particular category of goods. On the other hand, the 
party seeking concessions may not be greatly interested in that 
particular category, but it may be of importance to some third 
country. The country granting concessions will probably reserve 
this category of goods for negotiations with the third country in¬ 
stead of making that country a present of the concession under 
the most-favored-nation principle. The category reserved for the 
third country may be segregated by means of a new subclassifica¬ 
tion of the product, if the classifications in the existing law are too 
broad to serve this purpose. 

For example, the United States negotiated trade agreements 
simultaneously with Argentina and Uruguay in 1941 and with 
Australia in 1947. These countries are all interested in exporting 
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raw wool to the United States. Argentina and Uruguay, however, 
are primarily interested in coarse and medium wools and Aus¬ 
tralia in the finer counts. If the United States made a concession 
to Argentina and Uruguay on all raw wool and generalized it to 
Australia under the most-favored-nation principle, the latter 
would have obtained the main concession it wanted from the 
United States. There would have been much less available for the 
United States to offer to Australia in order to get concessions from 
that country. In addition. United States production was largely 
in the finer counts, so that it was easier to make a concession on 
the coarser wools. Because of these considerations, the United 
States made a substantial reduction in the duty on the coarser 
wools in the agreements with Argentina and Uruguay and general¬ 
ized the concession to Australia. In 1947 the United States ne¬ 
gotiated with Australia and made a smaller reduction on raw 
wool of the finer counts, the smaller reduction reflecting the 
greater degree of competition with domestic production. 

Where existing classifications are already suitably broken 
down, a concession may be given on one category of a product, 
while another category will be reserved for negotiations with a 
third country. New and narrower classifications may be created 
with the same purpose in view, namely, to avoid giving under the 
most-favored-nation principle concessions for which special com¬ 
pensation might be obtained in later negotiations. By means of 
such specialization more “products” are in effect created for ne¬ 
gotiating purposes with more countries. [5] . 

Tariff specialization is therefore prompted by a number of 
considerations. A country that does not follow a policy of tariff 
negotiations may develop a highly specialized tariff in order to 
adjust the protection granted more precisely to the needs. It will 
tend to use less care in limiting the protection granted than will 
a country that is negotiating tariff agreements and that is under 
some pressure to find areas where less “painfuF" concessions may 
be granted to foreign countries. Finally, tariff specialization gets 
a further impetus when the negotiating country adheres to the 
principle of most-favored-nation treatment and finds further 
specialization a useful device for maintaining bargaining position. 
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Tariff Specialization and the Most-Favored-Nation 
Principle 

Where specialization confines the protection narrowly to 
domestic needs, it gives greater scope for duty reductions outside 
these confines and thus benefits trade and all the domestic and 
foreign interests served by trade. Where the concessions are gen¬ 
eralized to other supplying countries, they also benefit, although 
usually to a somewhat limited extent. The failure of third countries 
to benefit is material if classifications of goods of importance to 
them are not made the subject of concessions. The failure to benefit 
is permanent if it is decided not to make any concession at all on 
the category of goods withheld; it is temporary if the specialized 
category is reserved for negotiations with the third country. 

If the only consequence to third countries is failure to benefit, 
specialized classifications may be regarded as serving a useful pur¬ 
pose. But if they are carried to a point where there is material 
injury to third countries and impairment of the principle of 
most-favored-nation treatment, international trade may well be 
adversely affected. 


Meaning of ''Like Article'' 

The most-favored-nation clause usually provides that each 
party will accord to articles originating in the other the same 
treatment that is applied to ‘'like articles” originating in any third 
country. In practice the problem sometimes arises as to exactly 
what is meant by the term “like articles.” One test in such cases 
is a comparison of the intrinsic characteristics of the goods con¬ 
cerned, Such a test would prevent the classification of articles on 
the basis of external characteristics, y] If products are intrinsically 
alike, they should be considered to be like products, and differing 
rates of duty on them would contravene the most-favored-nation 
clause. For example, in the Swiss cow case cited earlier the question 
arises whether a cow raised at a certain elevation is “like” a cow 
raised at a lower level. Applying the intrinsic-characteristics test 
gives a simple answer to the question. The cows are intrinsically 
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alike, and a tariff classification based on such an extraneous con¬ 
sideration as the place where the cows are raised is clearly designed 
to discriminate in favor of a particular country. 

In other situations the application of the intrinsic character¬ 
istic test would show clearly that a classification was not objection¬ 
able. To invent such a case: under the tariff law of the United 
States, apples are dutiable and bananas are free of duty. If Canada 
and the United States have a treaty providing that products of 
either party will be accorded treatment no less favorable than that 
accorded to "like articles" of any third country, Canada might 
argue that apples should be free of duty. Any such claim would 
have to be based on the argument that since both bananas and 
apples are used for the same purpose (eating) they are "like ar¬ 
ticles." Applying the test of intrinsic characteristics in this case 
would promptly settle the question, since apples and bananas are 
intrinsically different products. 

Instances will arise, however, where this test is inadequate and 
where the question should be answered by considering carefully 
the intent of the most-favored-nation clause. The primary purpose 
of the most-favored-nation clause is to prevent injury. The problem 
arises whether the specialized classifications result in injury to 
the party entitled to most-favored-nation treatment, or merely in 
failure of that party to benefit. Injury results when trade of the 
complaining party tends to be diverted to a competitor or when, 
to avoid such diversion, price concessions that cut into profits 
must be made. For example: if two articles, although not intrinsi¬ 
cally alike, are normally competitive and can be substituted for 
each other, the consumer will be attracted to the cheaper item. 
Under such circumstances, if different tariff rates are applied to 
the products, the result would probably be discrimination in favor 
of particular countries at the expense of others. A comparison of 
the intrinsic characteristics of the products presumably would not 
lead to the conclusion that the specialized classifications are un¬ 
justified. The injury test, however, would very likely show that 
the trade of countries producing the product subject to the higher 
rate tends to suffer materially from this duty differentiation. If 
so, there would be a basis for complaint under the most-favored- 
nation clause. [5] 

An attempt to apply the injury test in all situations where 
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there is even a theoretical possibility of some slight injnr^^ could 
lead to absurd results. In the imaginary case of the apples and 
bananas, Canada might complain against placing a duty on 
apples on the ground that Canadian apple producers are injured. 
It could be contended that bananas entering the United States 
free of duty will tend to displace apples on the tables of American 
consumers. Carrying the injury test this far would mean that 
virtually all articles of common use would have to be charged the 
same rate of duty, since all such articles compete for a place in 
family budgets. The American reply to this hypothetical Canadian 
claim would be that bananas and apples do not compete to any 
appreciable degree, and that no diversion of trade from Canada 
to the banana-producing countries will result. If any further argu¬ 
ment were needed, it could be pointed out that the position of 
Canadian and American applegrowers is identical in so far as 
competition with bananas is concerned. If there were any danger 
that applegrowers would lose business to bananagrowers, the 
framers of the Tariff Act of 1930 would have placed a duty on 
bananas. 

To avoid numerous frivolous complaints, the injury test 
should be regarded as applicable only if it can be shown that the 
injury is material and direct. The question to be asked is whether 
a consumer would be influenced to any appreciable degree to 
purchase a substitute product in consequence of differences in 
duty on the products in question. Concretely, would a housewife 
who wanted to buy apples decide instead to buy bananas because 
of a difference in the import duties on bananas and apples? In 
brief, the question is whether consumer choice would be directly 
and appreciably affected. 

Qiiestion of Intent 

The intent of the country whose specialized tariff classifica¬ 
tions are questioned may be of some relevance. In the Swiss-cow 
illustration the intent to discriminate was clear. In the apple- 
banana illustration a higher duty on apples than on bananas 
is clearly indicated by domestic protectionist considerations, and 
no intent to discriminate against particular foreign countries is 
to be assumed. In the Swiss example, where the intent to dis- 
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criminate is obvious, the specialized classification is clearly not 
Justified. 

This does not mean, of course, that intent or lack of intent 
can be taken as the sole test. The existence of clear intent may be 
sufficient in itself to condemn a practice, but the lack of intent 
does not necessarily condone it. If direct material injury can be 
shown, the classification complained of is in conflict wdth the 
most-favored-nation clause, even if the injurious discrimination is 
unintentional. 


Geographic Names 

Sometimes products developed in a particular region acquire 
the name of that region, and this name is applied to them wherever 
they are produced; such as champagne, port wine, rochefort cheese. 
Champagne, for example, was developed in the old province of 
Champagne, France, but a dictionary definition of it is “any wine 
of the same type as champagne proper; loosely any effervescent 
wine.“ In relation to the most-favored-nation clause the question 
.is whether champagne produced in France is a “like article” to 
champagne produced elsewhere, and whether a tariff concession 
granted to France on this product could be withheld from cham¬ 
pagne originating elsewhere. Application of the intrinsic-character¬ 
istics test would indicate that such discrimination would not be 
justifiable. Support for this view is found in the draft International 
Trade Organization Charter, which states that “tariff descriptions 
based on distinctive regional or geographical names should not be 
used in such a manner as to discriminate against products of mem¬ 
ber countries.” [ 6 ^ 

Tariff Specialization Generally Beneficial 

While tariff specialization or subclassification may at times 
impair the most-favored-nation clause, it is a device that serves to 
promote tariff reductions and on the whole does far more good 
than harm. Indeed, it is universally recognized as a legitimate 
device and an indispensable one in negotiating programs. Without 
resort to it the most-favored-nation principle, instead of serving its 
purpose of promoting international trade, would constitute a 
serious obstacle to the reduction of trade barriers. 
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Defects of Tariff Bargaining 


-LHERE are certain tendencies in¬ 
herent in the policy of tariff bargaining that it is wise to note and 
guard against. These are, first, the tendency of tariff bargaining to 
replace unilateral action as a means of reducing tariffs, and, sec¬ 
ondly, the tendency of this method of tariff reduction to be self- 
defeating because of the padding of tariffs to create bargaining 
position. 


Displacement of Unilateral Action 

The inauguration of the program of tariff negotiations by the 
United States in 1934, under the authority of the Trade Agree¬ 
ments Act, gave a strong impetus throughout the world to tariff 
reduction by negotiation rather than by unilateral action. The 
impetus in this direction was proportionate to the size of the 
American market and to the importance of this country in world 
economic affairs. Any country contemplating a reduction in its 
tariff, extensively or on particular items, was likely to postpone the 
action in the hope of securing by negotiation benefits for its 
exports in return for the contemplated reductions. The extent to 
which this actually occurred cannot be known, since such situations 
naturally would not be avowed. It may, perhaps, safely be as¬ 
sumed that postponed unilateral action of this kind has not been 
very extensive, since there has been no widespread inclination 
toward unilateral tariff reduction during the period since 1934. 
The tendency to postpone unilateral action is certain to exist, 
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however, and there probably were instances where downward ad¬ 
justments had been contemplated. 

The conception of tariff bargaining has spread. It has now 
reached the stage in wdiich negotiation is the internationally ac¬ 
cepted method for tlie reduction of tariffs. The General Agreement 
on Tariffs and Trade accomplished an extensive downward re¬ 
vision of tariffs by the bargaining process. This agreement resulted 
from the most extensive tariff negotiations ever undertaken at one 
time, [/] In the draft Charter for an International Trade Organi¬ 
zation, the Final Act of which was signed March 24, 1948, by fifty- 
three countries, the only obligation laid down for the reduction of 
tariffs is the obligation of members to negotiate to this end. 

There is, of course, nothing in the General Agreement on 
Tariffs and Trade or in the draft International Trade Organiza¬ 
tion Charter that precludes unilateral tariff reduction. Once, how¬ 
ever, the idea of tariff bargaining becomes widely established, a 
psychology adverse to unilateral tariff reduction is created. Even if 
a country has no expectations of future negotiations, the pervasive 
tariff-bargaining idea would operate as a hindrance to any uni¬ 
lateral reductions that it might contemplate. The growth of the 
tariff-bargaining idea has fixed more firmly in the public mind the 
conception that a tariff reduction is a sacrifice for the country 
making it and that the country benefits only if similar action is 
taken concurrently by some other country. In public statements 
describing the results of negotiations, the common use of the term 
“concession” to describe a reduction or binding of a duty is 
strengthening the conception that a tariff reduction is a benefit to 
some one else. Henceforth, the legislator or public official who 
advocates a unilateral tariff reduction is going to have to contend to 
an increasing extent with this conception. He will have to explain 
why he wants to “sacrifice” the national interest for the benefit 
of foreigners without getting counter balancing “sacrifices” from 
them. 


Relative Desirability of Unilateral Action 

The tendency of tariff bargaining to displace unilateral action 
is a consideration that has importance only if one method is pref¬ 
erable to the other and if unilateral action would have taken 
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place had tariff bargaining not been given its present prominence. 

There seems to be no doubt that a policy of negotiated tariff 
reductions will be particularly attractive to some countries. The 
urgent need of countries in balance-of-payments difficulties is to 
increase foreign-exchange earnings sufficiently to cover import 
needs. Such a country as the United Kingdom, for example, which 
is faced with the difficulty of earning enough foreign exchange to 
purchase necessary imports, will not look with favor on unilateral 
tariff reduction. Any action by Britain that allowed imports to in¬ 
crease without a corresponding increase in export opportunities 
would aggravate the balance-of-payments problem. 

On the other hand, there are countries, notably the United 
States, which are exporting more than can be paid for by imports. 
The chief limiting factor in maintaining a high level of exports 
is the inability of foreigners to obtain enough dollars to buy what 
they want. Since the chief way of acquiring dollars is through 
larger sales to the United States, the problem is one of increasing 
our imports in order to maintain our exports. 

There is much to be said for negotiated rather than unilateral 
tariff reductions, even for the United States, provided that coun¬ 
tries with which it negotiates and which are in balance-of-payments 
difficulties are permitted to impose import restrictions as long as 
such difficulties continue. Such permission is in fact given in the 
General Agreement on Tariffs and Trade. In effect this means that 
restrictions for balance-of-payments reasons temporarily nullify 
duty concessions made by the countries in difficulty. The tariff re¬ 
ductions by the United States and other countries in similar cir¬ 
cumstances become, to a large extent, unilateral, since such coun¬ 
tries have no basis themselves for imposing import restrictions. 
Nevertheless, such a situation has advantages for the United States 
that unilateral tariff reduction would not have. It helps to solve 
the balance-of-payments difficulties of other countries and hastens 
the time when they will be able to lift their import restrictions. 
The commitment to use balance-of-payment restrictions only as 
long as necessary, acts as a curb on the tendency to retain for pro¬ 
tectionist reasons the restrictions imposed for balance-of-payments 
reasons. Reduced or bound tariffs are established that will put an 
effective brake on future protectionist tendencies on the part of 
foreign countries as well as on the part of the United States. 
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There still remains, however, an argument for unilateral tariff 
reduction under certain conditions by such countries as the United 
States. Tariff negotiations take time, and what the United States 
will do in the direction of tariff reduction is limited by what other 
countries are prepared to do. In circumstances such as those exist¬ 
ing since World War II, a country whose exports are running far 
ahead of imports, and which has a vital economic interest in avoid¬ 
ing a collapse of its exports because of the lack of dollars in the 
hands of foreigners, might serve its own interest well by a tem¬ 
porary, unilateral reduction in its tariffs. Being of the nature of a 
temporary emergency measure, such action would not impair the 
basis of future negotiations. 

Padding for Negotiating Purposes 

There is an inherent tendency for countries, contemplating a 
future in which negotiations will be the general practice, to im¬ 
prove their bargaining position by increasing or ‘"padding” their 
tariffs. Such padding may come from the increased pressure of pro¬ 
tected interests who want a buffer to prevent negotiations from 
cutting into existing protection. It may result from the fact that 
responsible officials, whose thinking is also affected by the pattern 
of future trade relations, are less inclined to resist such pressures. 
Tariff padding may not be deliberate, and it will not usually be 
avowed or admitted, since such admission tends to destroy its 
negotiating value. 

How strong an impetus toward tariff increases is created by the 
policy of bargaining cannot be known or measured. It is inevitable, 
however, that there will be a tendency to adjust to the environment 
created by the general acceptance of the idea of tariff bargaining. 

To the extent that tariffs become padded for bargaining pur¬ 
poses, the tariff negotiations that take place tend merely to restore 
the status quo. The result conceivably can be even more serious. 
During the period prior to the negotiations, a period that may be 
rather long, trade will be subject to the padded rates. Moreover, 
the negotiations, when they finally take place, may not succeed in 
removing all of the padding. Protected interests rarely know how 
much protection they need, but they do know what they want, 
which is the highest rate they can get. It is also characteristic that 
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once a tariff rate is established, it is regarded as a right, not as a 
mere privilege. When the time comes to negotiate on the padded 
rate, it will be said and often sincerely believed that the new rate 
is the minimum that will prevent ruin. One of the few principles 
of tariff making about which there can be no doubt is that it is 
easier to increase tariffs than to reduce them. Consequently, if the 
policy of negotiations to reduce tariffs results in padding, this 
policy may not only fail to reduce tariff rates but may actually 
result in their increase. 

Safeguards for the Tariff-Bargaining Process 

The dangers in the tariff-bargaining policy are inherent tend¬ 
encies, but they are tendencies only. The first and most important 
means of removing the inhibition against unilateral tariff reduc¬ 
tions, and of combatting the tendency to “pad'' for negotiating 
purposes, is to establish the principle that the binding of a low or 
moderate rate of duty is to be regarded as equal in value to the 
reduction of a high duty. The framers of the draft International 
Trade Organization Charter, with this consideration in mind, in¬ 
cluded, in Article 17, paragraph 2(d), the following principle: 

The binding against increase of low duties or of duty-free treatment 
shall in principle be recognized as a concession equivalent in value to the 
substantial reduction of high duties or the elimination of tariff prefer¬ 
ences. 

A country that contemplates making unilateral duty reduc¬ 
tions could safely do so without any loss of negotiating advantage 
if this principle is conscientiously and intelligently observed. Nor 
would a low-tariff country have any motive for padding its tariff for 
negotiating purposes. 

The principle is sound enough, but the problem is one of hav¬ 
ing it applied in practice so that nations can rely on it. There can 
be differences of opinion as to whether a “low" duty is low enough 
so that a binding is all that can properly be requested. Moreover, 
negotiators will have a natural propensity for misusing the latitude 
afforded by such divergence of opinion. Negotiators as a class are 
prone to get the best-looking bargain possible, and to avoid one 
that permits the uninitiated to make invidious comparisons be- 
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tween the schedules of concessions granted and received. The strict 
application of this principle in negotiations would result in nu¬ 
merous tariff reductions by a high-tariff country and a predomi¬ 
nance of “mere’' bindings by a low-tariff country. Since the negotia¬ 
tors for the high-tariff country will anticipate criticism on this 
point, they will be constantly tempted to ask for more reductions 
than the proper application of the above-mentioned principle 
would warrant. 

The principle is a vital one, however, and in due time its rea¬ 
sonableness and importance may come to be sufficiently recognized 
so that negotiators will apply it fully. 

Another safeguard against padding is applicable to countries 
with a multiple-column tariff; that is to say, a tariff with more 
than one rate for each product, the rates having been fixed with 
the idea of offering the lower one in tariff negotiations. The lower 
rates inevitably are the real protective rates; the higher rates, 
mere padding. Negotiations should be based on the minimum 
rates; reductions or bindings of such rates should be requested 
and the higher level of rates ignored. 

A further means of checking the tendency to pad tariffs is to 
refuse to negotiate on the basis of any rate increases made by the 
other party after the negotiations were first contemplated. Under 
such circumstances requests for concessions should be based on the 
old rates, and the later increments should be ignored. Many of 
the negotiations contemplated in the draft Charter for an Inter¬ 
national Trade Organization will take place some years hence. It 
would be difficult to show in the event of future rate increases that 
there was a negotiating motive rather than a need for adjustment 
called for by changed conditions. Nevertheless, any tariff increases 
made effective subsequent to the formulation of the draft Interna¬ 
tional Trade Organization Charter, at latest, must be viewed with 
doubt. Whether or not they represent padding for negotiating pur¬ 
poses, they tend to defeat the object in view. 

The countries that are parties to the General Agreement on 
Tariffs and Trade have already bound their rates on a large pro¬ 
portion of their trade, so that their ability to pad has been very 
greatly curtailed. The only effective way of forestalling the padding 
tendency on the part of other countries who will ultimately negoti¬ 
ate for participation in the General Agreement on Tariffs and 
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Trade would be for the present parties to refuse generally to ac¬ 
cept as a basis for negotiations any tariff increases that took place 
after some specified date (for example, March 24, 1948, the date 
of formulation of the draft International Trade Organization 
Charter). Countries would not be prevented from raising their 
tariffs, but if they did so, they would be no better off for bargaining 
purposes. At the same time, the parties to the General Agreement 
must apply the same rule to themselves with regard to any rate in¬ 
creases on products of particular interest to nonparticipating coun¬ 
tries, which ordinarily would not have been bound against increase 
prior to negotiations with such countries. Now that the accepted 
method of reducing tariffs is by negotiation, infinite care must be 
used to prevent the nullification of the effort through the tendency 
to pad. 


Flexibility of International Commitments 

Under a policy of tariff bargaining, a nation gives up its free¬ 
dom to raise its tariff rates at will. The value of tariff adjustments 
by international agreement as compared with unilateral action 
lies to a large extent in this very fact that changes cannot be made 
according to national whim. In this way a degree of stability is 
provided that is highly beneficial to world trade. 

On the other hand, this characteristic of tariff bargaining may 
sometimes be a defect rather than a virtue. Because of the uncer¬ 
tainty of the effect of tariff reductions and because tariff agree¬ 
ments result in international commitments that may be binding 
for considerable periods of time, nations have tended to be ex¬ 
tremely cautious. They are likely to make smaller duty reductions 
than could be made by unilateral action or to hedge the reduc¬ 
tions with such devices as tariff quotas. [2] Tariff adjustments have 
in consequence often stopped far short of the reductions that might 
otherwise have been made. 

What is needed, therefore, is a device to harmonize these 
conflicting considerations; a solution that will give stability with¬ 
out rigidity. There is need for a provision in tariff agreements 
analogous to a stiff spring that will resist heavy pressure but will 
yield before serious damage is caused. 
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Emergency-A ction Claiise 

A formula that goes some distance toward meeting these re¬ 
quirements was developed in the Reciprocal Trade Program of 
the United States. This provision would permit the withdrawal of 
a tariff concession that causes or threatens serious injury to do¬ 
mestic producers. This same principle was incorporated in the draft 
Charter for an International Trade Organization as Article 40 
under the title “Emergency Action on Imports of Particular 
Products.'' [5] 

Article 40 serves the purpose of permitting action to meet 
unforeseen developments but imposes certain restraints that tend 
to prevent capricious or needless modifications of commitments. 
These restraints are of two kinds: those that operate prior to in¬ 
voking the article and those that operate after it has been invoked. 

With reference to the conditions that must exist before the 
article may be invoked, the following requirements are laid down: 
the developments occasioning the action must be unforeseen and 
the difficulties for domestic producers must have been caused by 
the concession. The value of the first of these requirements lies 
in the fact that it prevents a country from reversing its action in 
granting a concession merely because it has changed its mind. 

The second of these requirements serves to prevent action to 
bolster an industry that finds itself in difficulties for reasons other 
than the reduced amount of protection it receives. 

Although it is not the purpose of the article to enable a 
country to establish a new level of protection for an industry, the 
way in which the article is drawn may bring about this result. If 
an industry for any reason wer,e on the decline before the duty 
reduction was made, the reduction might have the effect of hasten¬ 
ing the decline and hence allow the escape clause to be invoked. 
In that event the country concerned is not limited to restoring 
the old pre-concession rate. It can impose a higher duty or even 
a quota, and so is in a position, in theory at least, to establish a 
new rate sufficiently high to compensate for the declining efficiency 
of the industry. 

The intent of the article is not, however, to permit the perma¬ 
nent establishment of new levels of protection, an intent that is 
shown in the right given to suspend the obligation only “to the 
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extent and for such time as may be necessary to prevent or remedy 
such injury/’ 

A further requirement to be met before the article can be 
invoked is that there must have been “relatively increased” im¬ 
portations, not merely the fear of an increase. This is an important 
limitation in view of the fear psychosis characteristic of protected 
interests everywhere. The word “relatively” is slightly ambiguous. 
Its proper interpretation is “relative to domestic production,” 
since there could be no claim of injury if the total market were 
expanding and domestic production were increasing as fast as 
imports. 

The provision permits action after imports have increased 
if the increase is such as to threaten serious injury, even though 
it has not yet caused and may not cause it. There is some latitude 
here for the misuse of the escape clause, but on the other hand, 
it could not logically be drawn so that it would require a country 
to wait until serious injury has actually been suffered, and so that 
it would prevent forestalling action. Any increase in trade, how¬ 
ever, is likely to cause demands for action on the ground that 
serious injury is threatened. 

On the whole it appears that the conditions prerequisite to 
invoking the clause are reasonably adequate to prevent misuse 
where a moderate amount of good faith is present. The intent is 
clear enough: the clause must not be invoked capriciously on 
slight provocation or be used to establish new and^ permanent 
levels of protection. 

The article requires consultation and negotiation with inter¬ 
ested members in order that agreement may be reached as to the 
reciprocal adjustments to be made. Normally, consultation will be 
held in advance of the proposed action, although provisional ac¬ 
tion prior to consultation is allowed in situations of special ur¬ 
gency. Since the country modifying its concession is withdrawing 
part of what it gave in return for concessions by other countries, 
modification of concessions given by these other countries would 
seem to be equitable. If no agreement is reached during consulta¬ 
tion, the first country is free to take or continue the action, but 
other countries are also free unilaterally to make compensatory 
modifications in their concessions. 

If the emergency-action clause is to serve the purpose of en- 
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abling a country to make greater concessions, the clause must al¬ 
low the country to take remedial action unilaterally, without hav¬ 
ing to secure the consent of any other country. The article gives 
this right. On the other hand, there is need for some restraint 
against unnecessary or unnecessarily drastic action. This check is 
provided by the requirement for negotiation and by the fact that 
the right of compensatory withdrawals of concessions by other 
countries gives them bargaining position. It is likely that as a 
result of the consultations, the action proposed will often be more 
drastic than that finally taken. The cost to the export interests 
of the country proposing to act under the clause will become 
clearly evident in the course of these consultations. This fact, plus 
the representations of the countries affected, should operate as a 
moderating influence and serve as a check against unwarranted 
use of the clause. 

As the article is drawn in the draft International Trade Or¬ 
ganization Charter, the determination of compensating measures 
is left in the hands of the countries concerned. The Trade Organ¬ 
ization can, however, intervene, as is proper, to prevent so-called 
compensatory action that is so severe as to amount to an act of 
trade warfare and that is not justified by the original action. 

Escape to Quotas 

In one#respect the article seems open to criticism. The lan¬ 
guage of the article can be interpreted as permitting a country 
that has granted a duty reduction to take remedial action by im¬ 
posing quantitative restrictions or quotas, despite a general com¬ 
mitment in the draft International Trade Organization Charter 
in effect outlawing for protective purposes the use of this most 
drastic kind of trade control. Many countries are prone to use 
quotas, and, under such an interpretation, might, without too 
great difficulty, institute a fairly comprehensive quota system 
merely by invoking the escape clause in every instance in which 
there is a shadow of a basis for it. If a country is more concerned 
with insulating itself from international trade than with develop¬ 
ing it, the checks on the misuse of the clause operate less effectively 
because of the relative indifference to the welfare of export inter¬ 
ests. 
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It is illogical in the context of the escape clause to give the 
right to use quotas. If a country has made a duty reduction and 
finds that the action is resulting in serious injury to the domestic 
producers concerned, it should be allowed to correct the situation 
only by increasing the duty. It should not be allowed to use a 
form of trade restriction that it did not use before and that is 
normally outlawed. 

If the article is interpreted as permitting resort to quotas, a 
country that succeeds in getting a tariff concession from another 
country exposes itself to the risk of a protective quantitative re¬ 
striction on the product concerned that it would not otherwise 
incur. Without the concession there would be no basis for using 
the escape clause. The country concerned could impose any duty 
it saw fit, but the general commitment against quotas for pro¬ 
tective purposes would limit the use of that device. If a concession 
is made, a protective quota may be established via the escape clause. 

The defects of the escape clause in the Havana Charter seem 
to lie in the direction of too much flexibility rather than too 
little. It should, however, serve one purpose well. It takes away 
whatever excuse there has been for resolving all doubts, on the 
question of the effect of a tariff reduction, in favor of a smaller 
reduction, or for hedging concessions with such devices as tariff 
quotas. 
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Exceptions to the 
Most-Favored-Mation Clause * 


Important as the most-fa- 

vored-nation principle is, it has never been universally applied, 
nor is it universally applicable. Not all countries have accepted it 
even in principle, while all those that have deviate from it to some 
extent in practice. 

A variety of exceptions to the most-favored-nation clause are 
found in commercial treaties and agreements, [i] For purposes of 
the present discussion exceptions that are particularly significant 
from a policy standpoint may be divided into two main groups, on 
the basis of whether they are objectionable or unobjectionable. 

Classified as objectionable exceptions to the most-favored- 
nation clause are situations in which preferential treatment short 
of free trade is accorded to the products of certain countries. The 
basis for the relationship between the preferred countries is usually 
political or geographic. Outside parties are ordinarily willing to 
conclude treaties excepting such preferential arrangements from 
the most-favored-nation clause, not because they like these ar¬ 
rangements, but because the parties to them would refuse to 
conclude commercial treaties without the exception. In time the 
exception has become established in treaty practice. 

Unobjectionable exceptions to the most-favored-nation clause 
are those that are conducive to the expansion of international 

♦ A substantial part of the material in this chapter was contributed by 
Lloyd Lambert and Richard Nethercut. 
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trade and do not have as a main object the imposition of a handi¬ 
cap on outside countries. Included in this category are exceptions 
for frontier traffic, customs unions, and free-trade areas. Although 
complete unanimity on such exceptions does not exist, in general 
they have been accepted by the parties to treaty negotiations will¬ 
ingly and without controversy. The exceptions for frontier traffic 
and customs unions have been long established in treaty practice; 
that for free-trade areas is new but has been accepted in the draft 
International Trade Organization Charter and in the General 
Agreement on Tariffs and Trade. [2] 

British Preferential Arrangements 

The British Imperial Preferential System, because of its great 
scope and the economic importance of the countries party to it, 
is a conspicuous example of the objectionable type of preferential 
arrangement. Preferences among colonies and dominions of the 
British Empire had been in effect for many years prior to the 
Ottawa Agreements of 1932. By those agreements, however, the 
United Kingdom extended preferential treatment to Empire 
countries, and the whole system of Empire preference was aug¬ 
mented and coordinated. [^] 

Until 1932 the United Kingdom had maintained substantially 
a free-trade system, 83 per cent of its imports entering without 
duty. But that year the Import Duties Act was adopted, which, 
although comparatively moderate, reduced the percentage of duty¬ 
free imports to 30 per cent, while the Ottawa Agreements further 
reduced it to 25 per cent. [4] 

The principal arrangements at Ottawa were concluded be¬ 
tween the dominions and the mother country, with each side 
making substantial concessions, but it was also provided that the 
United Kingdom would extend the same preferences to the nonself- 
governing colonies that it gave to the dominions. In addition, each 
dominion would give the same preferences to the nonself-govern¬ 
ing colonies, protectorates, and mandates that it gave to the United 
Kingdom, if the latter so requested. [5] Eleven bilateral treaties 
were signed as a result of the conference, each one to remain in 
effect for an initial period of five years. 

Despite the customary claim that preferences result in greater 



no 


Commercial Treaties 


world-wide opportunities for trade, the Ottawa Agreements had 
the opposite effect. On a number of products the participants 
agreed to impose new or increased duties on products of non¬ 
empire countries in order to grant a minimum of preference to 
Empire products, which continued to be admitted free. On other 
products a preference w^as granted by increasing the general tariff 
level (applicable to non-British countries), as well as by lowering 
tariffs on goods of participating countries in order that protection 
granted domestic producers would not be lessened to any “danger¬ 
ous'' extent. [< 5 ] “Total imports were to be kept unchanged by 
importing less from non-privileged countries." [7] They were 
aimed, therefore, at a rearrangement rather than at an expansion 
of world trade. 

Moreover, the effects of the Ottawa Agreements, even for the 
participating countries, were not what were envisaged. The prefer¬ 
ences granted were not sufficient to allow producers of either raw 
material or manufactured goods to dispose of their entire produce 
within the area. At the same time opportunities for export markets 
in outside areas were diminished, partly because of offsetting trade- 
barrier increases and also because sterling reserves of foreign 
countries decreased as British imports from these countries were 
reduced. In addition, it became increasingly difficult to negotiate 
trade agreements with foreign countries, since the Ottawa com¬ 
mitments restricted concessions that could be made to outsiders. [ 5 ] 

The over-all effect of the Ottawa Agreements is very hard to 
assess in statistical terms because of the unusual economic and 
political conditions of the thirties. For example, British imports 
of empire goods increased from 1929 to 1938 both absolutely and 
relatively (as compared with total imports). On the other hand, 
British exports to empire countries showed an absolute decline 
despite the fact that the percentage as compared to total exports 
increased. In other words, a larger share of a decreasing total trade 
was carried on within the preferential area. This diversion of wK)rld 
trade was to a considerable extent brought about by the Ottawa 
Agreements, but important contributing factors were the co¬ 
ordinated monetary policies in the Empire and the virtual ab¬ 
sence of the exchange restrictions that hampered trade with out¬ 
side areas. [9] 

At the Ottawa Conference, Great Britain maintained that 
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members of the Empire were not foreign states and that therefore 
preferences granted within the Empire 

. . . did not come within the scope of the most-favored-nation agree¬ 
ments and need not be extended to foreign countries w^hich had by 
treaty the right to most-favored-nation treatment. At the same time, how¬ 
ever, the British Government took the position that any tariff concessions 
made to others by foreign countries with which it enjoyed most-favored- 
nation treatment must be extended to Britain also. [lo] 

This stand was, of course, not viewed with favor by the rest of 
the world and did not contribute to a more healthy state of 
economic relations. 


United States Preferential Arrangements 

A preferential arrangement between the United States and 
•Cuba has been in existence since 1902, when a reciprocity treaty 
was concluded placing certain products on a duty-free basis and 
guaranteeing a minimum of 20 per cent preference in rates on all 
other goods, [ii] In 1934 this convention was revised by a Recipro¬ 
cal Trade Agreement. This new agreement bound free of duty 
the goods that were admitted duty-free by the agreement of 1902. 
The United States granted numerous concessions to Cuban prod¬ 
ucts, amounting in some instances to a minimum preference of 
50 per cent. These concessions were made by lowering the Cuban 
rate and keeping the general tariff rate unchanged. [12] Cuba 
made similar concessions. Here again, however, despite the ob¬ 
jections to creating preferences by rate increases against outsiders, 
the inevitable tendency to do so showed itself, [/j] 

The treatment granted the Philippines has varied considera¬ 
bly during the past half century. From 1909 to 1934 the Philippines 
and the United States granted each other virtual free-trade treat¬ 
ment. In 1934 the Philippine Independence Act was passed by 
the United States providing for the independence of the islands 
in 1946. During this period, quotas and tarijSs would be gradually 
imposed so that by 1946 Philippine products would be accorded 
the same treatment accorded products of other countries. [1^] The 
intervention of World War II during this transition period forced 
a revision of plans. Shortly before independence became effective. 
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the United States extended the period o£ preferential trade xv’ith 
the Philippines. [75] Rather elaborate provisions were made for 
gradual elimination of all preferences by 1974. Meanwhile, treaties 
and agreements of the United States continue to except Philippine 
trade from operation of the most-favored-nation clause. 

While the United States-Philippine preferences are men¬ 
tioned in connection with objectionable preferences, they are 
much less objectionable than the others for two reasons. One of 
these reasons is that for a long period there was virtual free trade 
between the two countries: thus the arrangement was endowed 
with the most desirable feature of custom unions and free-trade 
areas, discussed on pages 117-128. The other reason is that, al¬ 
though free trade will gradually disappear, preferences that still 
exist will be transitional and will be eliminated by 1974. 


Other Preferences 

In addition to the British and the Cuba-United States pref¬ 
erences described above, the French Empire has had an extensive 
preferential system. There is also a great variety of other preferen¬ 
tial systems of less importance. The draft Charter for an Inter¬ 
national Trade Organization lists the following: 

The British Imperial Preference System; France and her empire; Bel¬ 
gium, the Netherlands, Luxembourg, and their colonies; the United 
States of America and dependent areas; the Portuguese Empire; arrange¬ 
ments between Chile, Argentina, Bolivia, and Peru; Syro-Lebanese Cus¬ 
toms Union and Transjordan and Palestine; Colombia, Ecuador, Vene¬ 
zuela; Central America; arrangements between Argentina, Bolivia, Chile, 
and Paraguay; United States-Cuba; United States-Philippines; and 
countries formerly a part of the Ottoman Empire. [z6] 

Case for and Against Preferences 

The economic argument that proponents of preferential ar¬ 
rangements have used is an application of the principles of free 
trade. Preferences have been justified 

. . . as a means of extending the international division of labour and 
increasing the social product. . . . The argument runs somewhat as 
follows: there is no difference of kind, but only one of degree, between 
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the grant of lower preferential duties upon imports from certain coun¬ 
tries and a general reduction in tariffs. A partial reduction is better than 
none at all. . . . Conversely, an increase of tariffs with preferential ex¬ 
ceptions is to be preferred to a general increase. [ly] 

Haberler disagrees with this contention and argues that the 
difference is not merely one of degree, but that “a partial duty 
reduction is . . . frequently worse than no reduction at all.'' [/^] 
This can be the result where a preferential reduction results, not 
in a lowering of price to the consumer, but merely in a diversion 
of imports from other countries to the preferred country. The 
country granting the partial reduction in turn loses the revenue 
that it secured when all imports had been subject to the high duty. 
In other words, the country granting the concession is in effect 
subsidizing inefficient producers in the preferred country, [ip] 

In actual practice, persons advocating regional preferences 
have not been motivated by a desire to enlarge world trade as a 
whole. Rather, they have frequently viewed preferences as a means 
by which an individual country can increase its exports without 
a similar increase in its imports. Special, limited concessions can 
be granted to certain countries in order to expand exports, and 
total imports can be maintained at the same level by diverting 
imports away from nonpreferred countries. 

Many proponents of preferential blocs were under the naive illusion that 
the preferential system provided a means of reaping the advantages of 
free trade without hurting anybody, a way of increasing the volume of 
trade without any reshuffling of productive resources and without any 
pains of transition, [20] 

The main economic results of preferential arrangements, 
therefore, are not the enlargement of world trade, an increased 
division of labor, and greater economy of production. On the con¬ 
trary, 

with preferences there is a definite presumption that they will divert and 
restrict . . . international trade. For their tendency is almost always to 
perpetuate high-cost production within the area involved, at the expense 
of outsiders, while no significant expansion of production takes place 
along economic lines. [21] 

Preferences stop short of free trade between the parties and 
thus retain the principle of protection against each other. By 
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retaining the idea of protection for all imports, it is inevitable 
that even the preferred rate will in most instances afford ample 
protection for domestic producers. The tendency of the parties to 
strike at the trade of outsiders by increasing general tariff rates has 
been illustrated by the British Empire and the Cuban-American 
preferential systems. 

Preferences, therefore, are only another form of barrier to 
international trade. The philosophy underlying them is the same 
as that for protective tariffs. The protectionist will ordinarily be 
favorably disposed toward preferences. At least he should be if he 
were consistent. [22] When a country erects a tariff wall around its 
territory, its motive is to give its producers shelter from foreign 
competition in that area. When it obtains a preference in another 
country, it is only extending the same idea geographically, ob¬ 
taining thereby shelter beyond its own borders for its relatively 
inefficient industries. 

The argument for continuing existing preferences, especially 
those of long standing, is that vested interests have been created 
which would be destroyed, with consequent serious hardship, if 
the industries enjoying a sheltered foreign market were exposed to 
the full rigors of world competition. Such an argument has greatest 
force when the economy of a country, such as Cuba, is largely 
dependent on exports of one or a few products receiving preferen¬ 
tial treatment in an important foreign market. 

Provisions in General Agreement on Tariffs and 
Trade and International Trade Organization 
Charter 

Considerations such as those just outlined are reflected in 
the General Agreement on Tariffs and Trade signed at Geneva 
on October 30, 1947. Article I relates to preferences, and its prin¬ 
ciples are well summed up in the following quotation: 

The General Agreement is unique in that it contains a blanket limita¬ 
tion on all such preferences so that they cannot be increased above the 
levels in effect on a date prior to the Agreement. This general binding of 
preferences extends not only to products on which concessions have been 
granted in the Schedules of the Agreement, but to all products entering 
into international trade, and represents a commitment above and beyond 
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the reductions and elimination of preferences on particular products pro¬ 
vided for in the Schedules. The limitation at existing levels of every 
preference on all products is an effective bar to new preferential ar¬ 
rangements in the future and is an essential and far reaching step towards 
the agreed goal of eliminating all forms of discriminatory treatment in 
international commerce. [23] 

Similar objectives are outlined in the International Trade 
Organization Charter. Existing preferences are recognized as an 
exception to most-favored-nation treatment in Article 16. Under 
Article 17, however, a ‘‘Member shall, upon the request of any 
other Member . . . enter into . . . negotiations directed to the 
, . . elimination of preferences/’ 

Relation Betioeen Tariffs and Preferences 

The General Agreement on Tariffs and Trade and the draft 
International Trade Organization Charter recognize, as they 
should, the relationship that exists between protective tariffs 
and intergovernmental preferences. To a considerable degree, 
preferential arrangements by some countries have received an 
impetus from highly protectionist policies in other countries. It 
is no accident that the enactment by the United States of the 
highly protectionist Tariff Act of 1930 was followed two years 
later by the Ottawa agreements intensifying and extending 
the British Imperial Preferential system. Hence, the agreement 
reached in the process of searching for the road back from the 
highly restrictionist policies of the past, ties tariffs and preferences 
together. The negotiating process envisaged is that the elimination 
of preferences should proceed concurrently with the lowering of 
tariffs. 

The practical application of the idea may be illustrated by the 
treatment of wool and canned goods in the negotiation of the 
General Agreement on Tariffs and Trade. The United States had 
a high tariff on raw wool in which Australia was interested. The 
United Kingdom rates on canned fruits and vegetables, which are 
of export interest to the United States, were preferential in favor 
of Australia. The United States wanted the preference removed. 
Australia wanted better tariff treatment of wool in the United 
States, in compensation for waiving its contractual rights to 
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preferential treatment of its canned goods in the United Kingdom. 
The negotiations resulted in a modification both of the United 
Kingdom preferences on canned goods and of the United States 
duty on wool. 

From Australia’s standpoint, some of its advantages in selling 
canned goods in the United Kingdom market could be foregone 
for better treatment of wool exports to the United States. It meant 
a shift in emphasis from less efficient to more efficient production. 
From the viewpoint of the United States, the arrangement helped 
to improve the position of certain agricultural producers—fruits 
and vegetables—whose interests had previously been sacrificed by 
the protection given to other agricultural producers—the wool- 
growers. 

Unobjectionable Exceptions—Frontier Traffic 

Treaties and agreements frequently include, as an exception 
to the most-favored-nation clause, a provision allowing a country 
to discriminate in favor of goods originating in the frontier area 
of an adjacent country. The discrimination in such situations 
usually takes the form of free entry for goods originating in such 
a zone. The exception may simply provide that the most-favored- 
nation clause shall not apply to advantages accorded to adjacent 
countries to facilitate frontier traffic. The term “frontier traffic’' in 
this context is sufficiently defined by international usage. Or the 
exception may be spelled out a little further by limiting the width 
of the frontier zone to which it applies, a common limitation being 
a zone not exceeding 15 kilometers in width. 

The purpose of the exception is to facilitate commercial re¬ 
lations between peoples residing close together although under 
different political jurisdictions. Failure to accord special treatment 
might sometimes cause serious hardship or administrative diffi¬ 
culties; for example, where the frontier runs through a city or 
across a farm. 

The exception for frontier traffic is significant for technical 
rather than policy reasons. It is mentioned here only to distinguish 
it from preferential arrangements between adjacent countries 
affecting all commercial intercourse between them, that is, prefer¬ 
ential customs treatment by one country of goods originating 



Exceptions to M-F-N Clause iij 

anywhere in the other. A broader exception than the frontier 
traffic clause would be necessary if discrimination on a larger 
scale were to be permitted. 

Customs Unions and Free-Trade Areas 

A customs union literally means an agreement eliminating 
tariff barriers between two or more countries. In recent years, 
however, tariff barriers have been supplemented by, and in many 
cases subordinated to, other protective measures. The term “cus¬ 
toms union” has come to imply the absence between the countries 
not only of duties but also of all other protective devices, such as 
import quotas. [24] 

Perhaps no better modern definition of the term can be found 
than that used in the draft Charter of the International Trade 
Organization, which states: 

A customs union shall be understood to mean the substitution of a single 
customs territory for two or more customs territories, so that 

(i) duties and other restrictive regulations of commerce . . . are elimi¬ 
nated with respect to substantially all the trade between the constituent 
territories of the union or at least with respect to substantially all the 
trade in products originating in such territories, and, 

(ii) . . . substantially the same duties and other regulations of commerce 
are applied by each of the members of the union to the trade of territories 
not included in the union. [2 5] 

The term implies, of course, a union of independent states, each 
state retaining its own independence and sovereignty in all respects 
except those affecting customs matters. Thus one could not say that 
the United States is a customs union, since each state is not politi¬ 
cally independent. 

A free-trade area is similar to a customs union in that internal 
restrictions between the countries involved are removed, but it 
differs in that common external tariffs and customs administration 
are not established. The draft International Trade Organization 
Charter definition of a free-trade area is as follows: 

A free trade area shall be understood to mean a group of two or more 
customs territories in which the duties and other restrictive regulations of 
commerce . , . are eliminated on substantially all the trade between the 
constituent territories in products originating in such territories. [26] 
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Advantages and Disadvantages 

Customs unions and free-trade areas are generally considered 
to have desirable economic results. By removing trade barriers 
between states it is possible to take advantage of mass production 
and to bring about a more elHcient division of labor between the 
countries concerned. The increase in production and prosperity 
that results from the more economic allocation of resources will 
benefit the countries concerned. The rest of the world also benefits 
because any area that becomes more prosperous will tend to in¬ 
crease its trade with the rest of the world. [27] The degree of bene¬ 
fit to the rest of the world depends on the extent to which the 
expanded market is used simply to create a more self-sufficient area; 
or, stated otherivise, on the extent to which the principle of di¬ 
vision of labor is extended to relations with the outside world as 
well as the extent to which it is being applied within the area. In 
other words, the benefit to the rest of the world depends on the 
height of the trade barriers around the union. 

Another advantage to participating countries is that a union 
places its members in a stronger bargaining position when thef 
negotiate with other countries. 

These advantages must be weighed against the difficulties that 
the creation of a customs union may cause. The necessary shifts 
in production present employment problems that may cause hard¬ 
ship to certain parts of the population. The adjustments and 
consequent effects on interests in the participating countries are 
among the main reasons why steps toward economic union must 
be taken slowly. When two or more countries with high tariffs 
decide to form a union, they cannot be expected to lift all barriers 
immediately, as such an act would surely cause severe disturb¬ 
ances. [28] Reductions must be made by stages, usually by a certain 
percentage each year, [ap] 

In the long run, if the union is successful and lasts long 
enough, the general economy of the union countries will be greatly 
benefited and the standard of living improved. 
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Reasons for the Small Number of Customs Unions 
and Free-Trade Areas 

If customs unions and free-trade areas are economically de¬ 
sirable, why have there not been more of them? The reasons are 
obvious* Economic union implies a similarity of economic policy 
on the part of the participating countries, particularly with re¬ 
spect to such matters as labor legislation, wages, prices, money, 
taxes, international trade, tariffs, and employment. [50] It is rare 
that any two or more countries are ever in full agreement with 
respect to these matters or that all their problems can be satis¬ 
factorily solved. Even after a union has been established, the fact 
that the participating countries have not continued to have similar 
views on some of these problems has been a reason for the lack of 
success of certain previous unions. [5/] In addition, difficulties may 
easily arise over the question of division of the customs revenues 
of the union among the members. This consideration was particu¬ 
larly important when customs duties made up the larger part 
of revenues of the state. [^2] 

Political difficulties* as well as economic difficulties operate 
against the successful formation of customs unions and free-trade 
areas. It is perfectly clear that there can be no customs union be¬ 
tween countries with hostile political ideologies. Even among 
seemingly friendly neighbors, intense nationalism and a zealous 
safeguarding of sovereignty and national individual freedom of 
action operate as a powerful deterrent to closer economic ties. 

Existing Customs Unions 

There is in existence only one customs union of importance— 
that uniting the Netherlands and the already existing Belgium- 
Luxembourg customs union—and it has not yet been made com¬ 
pletely effective. This new union is commonly known as Benelux. 
An agreement has recently been signed by the representatives of 
the Union of South Africa and Southern Rhodesia. A union be¬ 
tween France and Italy is under consideration; if completed, it 
will doubtless prove to be one of the most important unions of all 
time. There has been some talk of other unions, but little progress 
has been made. [55] There are no so-called free-trade areas. As the 
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Benelux union and the proposed Franco-Italian union are the 
most important, their progress and future problems will be dis¬ 
cussed below. 


Benelux 

The Benelux customs union that came into force on January 
1,1948, seeks to achieve complete economic union without political 
union. Steady progress has been made despite serious obstacles, 
and at the present time a uniform tariflE between the participating 
countries and the outside world exists. What is known as a ‘‘pre¬ 
union” stage has been reached. 

An important problem now facing the Benelux union, and the 
one causing most current discussion, concerns finance. The merg¬ 
ing of the financial structure of the participating countries is one 
of the goals of the union, but it now appears unlikely that this 
will be attained for many years. Further progress now depends 
mainly on finding a solution to the payments problem between 
the Belgium-Luxembourg hard-currency area and the soft-cur¬ 
rency area of the Netherlands, which has regularly incurred a 
heavy trading deficit since the end of the war. 

Belgium would like payment of her credit balances with the 
Netherlands in gold or dollar credit. The Dutch, however, are 
unwilling, and possibly unable, to do this. The Belgians do not 
desire sterling, which is about all the Dutch have to offer, since 
Belgium already holds large sterling balances and is a creditor to 
the British as well as to the Dutch. At the present time a technical 
committee is examining the possibility of using sterling to offset 
part of the Dutch deficit. [5^] 

As a result of these economic conditions, the Dutch have in¬ 
stituted strict import controls, and this action has resulted in con¬ 
trols on the part of Belgium. Therefore the countries now have an 
important problem with regard to quotas. It is to be noted that 
it has proved to be more difficult to agree on complete freedom of 
trade between the countries themselves than on common duties 
against third countries. The fact is that the countries are somewhat 
similar in their economies. Both the Belgium-Luxembourg area 
and the Netherlands area are highly industrialized, and both also 
have a highly developed agriculture. 
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In October, 1949, full union was scheduled to go into opera¬ 
tion on July 1, 1950, '‘with an agreement that w^ould free all trade 
among the three partners, arrange for the mutual convertibility of 
their currencies and establish a single unit in foreign trade and pay¬ 
ments agreements among the three countries/' [55] In view of the 
difficulties pointed out above, however, it seems likely that com¬ 
plete union will not be attained for some time to come. It was 
reported that a plan for a so-called “restricted” union in 1950 in¬ 
stead of the hoped-for full union has been substituted. [55] 

France-Italy 

Representatives of the Governments of France and Italy 
signed a customs-union treaty on March 26, 1949, and thus became 
the first European countries to formulate plans for a union in ac¬ 
cordance with the provisions of the General Agreement on Tariffs 
and Trade. [57] This proposed union is quite remarkable in view 
of the fact that it has developed so soon after a great war in which 
the two countries involved were enemies. 

The provisions of the treaty relate to three general subjects: (1) the es¬ 
tablishment of a Franco-Italian Customs Union; (2) the gradual estab¬ 
lishment of an economic union between the two countries; and (3) the 
creation of the Customs Union Council. . . . The Treaty stipulates that 
the common tariff applicable to trade with third countries and the re¬ 
moval of all tariff duties on trade within the union shall be completed 
within one year from the date on which the treaty enters into force. The 
division of customs revenue deriving from the application of the common 
tariff is to be determined at a future date. [^ 5 ] 

The treaty provides that gradual steps will be taken to achieve 
economic union, a process that the two countries hope will not 
take more than six years. This seems to be optimistic. According 
to the latest information available, the treaty is awaiting ratifica¬ 
tion by the French and Italian Parliaments, [^p] Although plan¬ 
ning may continue in the absence of ratification, no definite steps 
can be taken without it, and in the present uncertain state of 
political affairs in these countries it seems likely that action on 
the matter may be delayed. 
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Western European Union 

The United States and other countries of the world are in¬ 
terested in promoting European economic cooperation because 
of the great importance of this area both politically and economi¬ 
cally. Western Europe represents a major market for the products 
of all countries, [^o] and conditions in this market are reflected 
in every corner of the world. European prosperity is therefore im¬ 
portant to world prosperity. 

European economic stability is important also because of 
its effect on political stability. If European prosperity declines 
and living standards fall, the way is open for the encroachment 
of communism and other disruptive political ideologies that breed 
conflict and threaten the peace of the world. 

These ideas have been sufficiently brought home to the Ameri¬ 
can people to have caused the granting of billions of dollars of 
aid to this area since World War 11. Economic cooperation is urged 
in the hope that if Western European countries attain a rising level 
of prosperity, the area might cease to be the cockpit it has been. 

United States Attitude Toward European 
Cooperation 

The United States has long recognized the value of European 
economic cooperation to the prosperity and peace of the world. 
The attitude of the government is well reflected in a speech de¬ 
livered by Paul Hoffman, Economic Cooperation Administrator, 
in October, 1949. In urging economic integration Mr. Hoffman 
said: 

The substance of such integration would be the formation of a single 
large market within which quantitative restrictions on the movements of 
goods, monetary barriers to the flow of payments and, eventually, all 
tariffs are permanently swept away. ... It would accelerate the develop¬ 
ment of large-scale, low-cost production industries. It would make the 
effective use of all resources easier, the stifling of healthy competition 
more difficult .... 


I have made a number of references to the urgency of starting immedi¬ 
ately on this program of integration. My conviction on this point is based, 
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in the first place, on the acute realization of the very short time still re¬ 
maining during which American aid will be available to cushion the in¬ 
evitable short-run dislocation which a program of integration will in¬ 
volve. There is another very important reason for speed. The people and 
the Congress of the United States, and, I am sure, a great majority of 
the people of Europe have instinctively felt that economic integration is 
essential if there is to be an end to Europe’s recurring economic crisis. 
A European program to this end—one which should show real promise 
of taking this great forward step successfully—^would, I strongly believe, 
give new impetus to American support for carrying through into 1952 our 
joint effort toward lasting European recovery, yi] 


Preferences versus Customs Union 

The experience of the past would seem to be a sufficient 
warning against the creation of another huge preferential system 
in the world. The reason for heeding this warning is that the great 
difficulty of creating customs unions, coupled with the equally 
great need for European cooperation, might result in a mere 
preferential system. If this should happen, no matter how brightly 
the picture may be painted by the participants and despite the 
inevitable pronouncements that old Europe is finally pulling it¬ 
self together, the hopes of Europe and the world for a real solution 
of the European problem will be frustrated. 

It may be argued that a preferential system is perhaps the only 
available remedy in view of the difficulty of going all the way to 
customs union. Basically, the answer is that it is the very difficulty 
of the task that proves its necessity. What is needed is a more effi¬ 
cient use of European resources. This means a reshuffling of pro¬ 
ductive facilities between countries, and in each country a con¬ 
traction of certain lines of production and an expansion of others. 
Contraction may be a painful process at which politicians tend to 
balk, and it is this reluctance that makes real cooperation difficult. 
Preferential systems merely make balking look like not balking. 

Those who argue that only a preferential system is feasible 
may approach the problem by suggesting that an effort be made 
to remedy the defects of such systems; in other words, to strike, not 
at the roots, but at the branches and at least let in a little economic 
sunlight. They may argue that the defect to be remedied is the 
tendency of the parties to preferential systems to injure outsiders 
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rather than to benefit one another. The remedy, they may suggest, 
is for European countries to enter into a firm commitment that 
preferences would be effected solely by reducing tariffs and other 
barriers. If, to illustrate, France reduced its tariff on a product of 
Belgium, the rate applicable to the like product of the United 
States would remain the same, and some good might possibly 
result. This is not, however, a practical solution for two reasons. 

In the first place, it would involve a binding of all European 
tariff rates in perpetuity. The countries involved would not con¬ 
sent to such a provision because changing conditions over a period 
of time might seem to require, or actually require, increases in 
certain rates. It is difficult to obtain a binding of rates in per¬ 
petuity for even a few commodities, and to obtain such a binding 
over the whole range of production would be impossible. In the 
negotiation of the General Agreement on Tariffs and Trade and 
the draft International Trade Organization Charter, a point in¬ 
sisted on by all concerned was that tariff commitments must be 
selective and not sweeping and that each country should determine 
for itself the particular products on which it would make or with¬ 
hold commitments. Without a binding in perpetuity of rates 
against outside countries, Europe would eventually stray back 
onto the same old path of giving preferences by rate increases 
against outsiders rather than by rate reductions to insiders. 

The second difficulty with such a compromise solution is that 
even if the rates to outsiders were bound, the rate reductions to 
insiders are unlikely to be, on the whole, very worth while. As long 
as the idea exists of any protection by European nation against 
European nation, nature will assert itself to make that protection 
ample. The danger, therefore, of seeking a solution to the prob¬ 
lem by reforming preferential arrangements, rather than by creat¬ 
ing a customs union or free-trade area, is the danger of creating 
a mere illusion of cooperation. 

From the standpoint of general commercial policy the con¬ 
siderations just mentioned are the main basis of distinction be¬ 
tween customs unions and preferential systems. They explain why 
customs unions are generally regarded with favor while preferen¬ 
tial systems are not, even though customs unions involve a greater 
degree of discrimination against nonparticipating countries than 
do preferential systems. The parties to a preferential arrangement 
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retain the principle of protection against each other, and in con¬ 
sequence the reduction of trade barriers between them is not 
likely to be drastic. The protectionist principle as applied to their 
reciprocal trade being accepted, vested interests will usually see 
to it that such reductions are not large enough to result in any 
thoroughgoing readjustment of production in the interest of 
greater general efficiency. This means that there will be little im¬ 
provement in productivity and prosperity and in the ability to buy 
from the rest of the world. 

In other words, a preferential system does harm to outsiders 
by diverting trade away from them, without sufficient compen¬ 
sating benefit in the form of an enlargement of the total market of 
the participating countries. 

The International Trade Organization Charter on 
Customs Unions and Free-Trade Areas 

Based on the commercial-policy experience of the past, the 
relevant provisions of the draft International Trade Organization 
Charter take account of the following considerations. [^2] 

1. That the creation of customs unions is desirable in the 
general interest. An exception is therefore made for them from 
the most-favored-nation clause and any other provisions of the 
charter. 

2. That the creation of customs unions is very difficult be¬ 
cause of vested interests and adjustment problems. The way is 
therefore eased by permitting interim preferential arrangements 
between the parties so that the approach to full customs union may 
be gradual. 

3. That one feature of a full customs union, the establishment 
of a common tariff around the parties and a common commercial 
policy, may be a serious obstacle to realizing the main desideratum, 
namely, free trade among the parties. Accordingly, free-trade areas 
are permitted even though they never result in full customs union, 
although in time they would tend to do so. Interim arrangements 
leading to free-trade areas are permitted for the same reasons and 
on the same conditions that apply to customs unions. 

4. That there is a danger that interim preferential arrange¬ 
ments will stop short of customs union or a free-trade area, if the 
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principle of protection by the parties against each other is re¬ 
tained. Accordingly, it is provided that 

an/ interim agreement . . . shall include a plan and schedule for the 
foimation of such a customs union or of such a free-trade area within a 
reasonable length of time, 

5. That there is danger of injury to nonparticipating coun¬ 
tries through unbridled protection against them by the parties to 
the customs union or free-trade area. Accordingly, it is provided 
that 

with respect to a customs union, or an interim agreement leading to the 
formation of a customs union, the duties and other regulations of com¬ 
merce imposed at the institution of any such union or interim agreement 
in respect of trade with Member countries not parties to such union or 
agreement shall not on the whole be higher or more restrictive than the 
general incidence of the duties and regulations of commerce applicable in 
the constituent territories prior to the formation of such union or the 
adoption of such interim agreement, as the case may be. 

With respect to free-trade areas or interim agreements leading 
to them, the requirement is that the duties and other regulations 
of commerce affecting trade with nonparticipating countries shall 
not at the inception of the arrangement be 

> . . higher or more restrictive than the corresponding duties and other 
regulations of commerce existing in the same constituent territories prior 
to the formation of the free trade area, or interim agreement, as the case 
may be. 

These latter provisions, which are designed to prevent the 
raising of barriers against nonparticipating countries, are not, of 
course, airtight, since they refer only to trade barriers established 
.at the outset and leave scope for later adjustments, which might 
be upward. In this respect, customs unions and free-trade areas 
may be open to the same objection as are preferential arrange¬ 
ments. Nonparticipating countries would, however, have a chance 
to negotiate with a view to obtaining fairly firm bindings for a 
time on selected products of interest to them, and such negotiations 
would be based on existing rather than on newly padded rates. 
In addition, the main distinction between customs unions and 
preferential arrangements will remain, namely, free trade rather 
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than mere preferences between the parties, which would make a 
vast difference in the opportunities created for trade between 
them. 


A Loophole in the Charter 

There are certain provisions in the Charter that permit the 
setting aside of some of the safeguards just outlined and that allow 
the establishment of new preferential arrangements stopping short 
of a customs union or free-trade area. Article 15, which was in¬ 
cluded on the insistence of a number of countries, would permit 
preferential arrangements in special circumstances, for recon¬ 
struction or development. The determination whether a special 
situation warrants such action is left to the International Trade 
Organization, and any such arrangement cannot be established 
without its approval. 

There should be a strong presumption, to say the least, against 
permitting such arrangements. If, for example, the Western Euro¬ 
pean countries should institute proceedings under this article, the 
United States and other countries should, for reasons outlined at 
length above, resist any attempt to establish in this area a preferen¬ 
tial system that stops short of a customs union or a free-trade area. 

Possibilities of Real Cooperation 

The enormous difficulties faced in creating customs unions 
and free-trade areas will be emphasized by the countries concerned, 
quite possibly with a view to obtaining acquiescence in preferen¬ 
tial arrangements. The provisions of the draft International Trade 
Organization Charter, other than Article 15, seem to provide the 
only safe guide in dealing with such questions. Difficult as it is to 
establish free trade among the parties, if there is any hope of 
cooperation, the countries concerned ought to be able to operate 
within the rules outlined. If there is an honest intention to co¬ 
operate, it should be possible for the nations of Western Europe 
to agree definitely on, say, a 5 per cent reduction each year in their 
trade barriers against one another over a period of twenty years. 
Such a program would give them negligible adjustment problems 
in the early years and would enable them to approach the difficult 
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adjustments in easy stages. This would be a minimum program. 
If more drastic reductions in barriers are required at an earlier 
stage in view of the pressing need for Europe to get back on its 
feet, there should be no objection to this on the part of outside 
countries, provided that the ultimate goal and the minimum steps 
to be taken to that end had been agreed on. If the European coun¬ 
tries cannot agxee on such a minimum program, real economic co¬ 
operation among them seems unlikely. 
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Charges on Imports Other Than 
Ordinary Customs Duties * 


In all countries there is a variety 
o£ charges on imports other than ordinary customs duties, such as 
statistical taxes, entry fees, and the like. These miscellaneous 
charges add, of course, to the cost of the imported goods, but since 
they are usually flat fees of small amount, they do not ordinarily 
result in a very serious additional burden. Their significance lies 
mainly in the fact that such special charges could be increased or 
new ones could be imposed in such a way that provisions of trade 
agreements which reduce or bind ordinary customs duties might be 
impaired. 


Impairment Clause 

This problem may be met in commercial agreements in either 
of two ways. Ordinary customs duties may be frozen at specified 
levels, and a specific provision may freeze at existing levels all im¬ 
port charges other than ordinary customs duties on products on 
which such concessions have been granted. The other method of 
dealing with the problem is by a general impairment clause that 
provides in essence that if any measure is adopted by one of the 
parties, which, though it does not conflict with the terms of the 
agreement, has the effect of nullifying or impairing any object of 


* A substantial part of the material in this chapter was contributed by Jesse 
Proctor. 


12^ 



Commercial Treaties 

it, there will be consultations with a view to effecting a satisfactory 
adjustment. [2] 

Such a clause would cover any increase in miscellaneous 
charges if applied to products on which tariff concessions had 
been granted. United States practice, however, has been to bind 
such import charges specifically, while at the same time including 
an impairment clause to cover any other matters not thought of 
and provided for. The following is an example of a specific pro¬ 
vision, which appears in the same article as the commitments to 
grant certain tariff treatment to the products listed in the annexed 
schedule. 

The said articles shall also be exempt from all other duties, taxes, 
fees, charges, or exactions, imposed on or in connection with importation, 
in excess of those imposed on the day of the signature of this agreement 
or required to be imposed thereafter under laws of the United States of 
America in force on the day of the signature of this agreement. [Cor¬ 
responding obligation assumed by Canada in another article.] [2] 

The clause, “or required to be imposed thereafter,” is pri¬ 
marily intended to leave the parties free to impose antidumping 
and countervailing duties. [?] Without this specification, there 
might be dispute as to whether antidumping and countervailing 
duties nullify an object of the agreement and are thus forbidden by 
the general impairment clause. 

Dumping 

The term “dumping” as used in this chapter will signify “sales 
for export at lower prices than those charged at the same time 
and under like circumstances to buyers for the domestic mar¬ 
ket.” [.^] Ordinary dumping may be done on a temporary basis 
for purposes of getting rid of a surplus without changing the price 
at home or of securing a place in the foreign market by under¬ 
selling or destroying competition. Spasmodic, temporary dumping 
is likely to have harmful effects on the importing country, since it 
brings about 

... a shifting of production in the importing country which must be 
reversed when the cheap imports cease. Such intermittent dumping may 
be harmful even when there is no competing home industry. For it may 
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lead to the establishment of an industry which uses the cheap imported 
goods . . . and which cannot continue when they cease to come in. [5] 

On the other hand, dumping may be permanent. In this 
event the importing country can benefit by securing goods at 
lower prices. “It makes not the slightest difference from the 
standpoint of the importing country whether the goods come 
in cheaply because the exporting country enjoys a natural com¬ 
parative advantage or because they are dumped.'' [< 5 ] 

The possibility of becoming a dumping ground has raised the 
demand in almost all importing countries for steps to be taken to 
prevent the possibility of this occurrence. Such preventive action 
usually takes the form of antidumping duties that are special, ad¬ 
ditional import charges levied for the purpose of raising the price 
of the goods to a normal level. 

Aside from ordinary dumping, one of the more common forms 
is referred to as bounty dumping. This occurs v/hen the exporting 
country artificially cheapens the goods by means of a bounty or 
subsidy. The effects of this practice are ofEset by countervailing 
duties on the part of the importing country, the amount of the 
countervailing duty usually being equal to the original subsidy 
or bounty. 

The grounds for judging the validity of these offsetting meas¬ 
ures is the same for countervailing duties as for antidumping 
duties, for it does not “matter in the least whether the dumping is 
due to monopoly abroad or to export bounties given by the foreign 
Government or some other body.” [7] In both types of dumping 
the importing country is harmed if the dumping is temporary or 
spasmodic rather than permanent. 

Whether special antidumping and countervailing duties are 
an effective and desirable means of preventing harmful practices 
is a controversial matter. Although many economists have been 
willing to accept these duties on theoretical grounds, they have 
been reluctant to endorse them wholeheartedly because of the diffi¬ 
culties of administration and the possibility of misuse. [< 5 ] 

Antidumping Duties 

The first law authorizing antidumping duties was enacted by 
Canada in 1907. Since then most of the leading trading countries 
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of the world, including the United States, Japan, and the British 
Commonwealth countries, have passed antidumping legislation. 

In the United States special duties to check dumping are pro¬ 
vided in the Emergency Tariff Act of May 27, 1921. [g] Before 
such duties can be levied, two prerequisites must be satisfied: 

1. There must be a finding by the Secretary of the Treasury 
that *'an industry in the United States is being or is likely to be 
injured, or is prevented from being established’’ by importations 
priced at less than their fair value, and, after this is made public, 

2. Such importations must be found to constitute dumping 
as therein defined. 

Three criteria are prescribed for use in defining dumping: 

a. The foreign-market value. 

b. If there is no foreign-market value in the exporting coun¬ 
try (for example, if it is not offered for sale there), then the 
price at which it is exported to countries other than the 
United States. 

c. If neither of these is ascertainable, the cost of production. 

If the exporter’s sales price is less than these, and if the 

Secretary of the Treasury makes the finding indicated above, ''there 
shall be levied, collected and paid, in addition to the duties im¬ 
posed thereon by law, a special dumping duty in an amount equal 
to such difference.” 

The prerequisite referred to under (1) above permits "desir¬ 
able” dumping, which, since it carries no injury to domestic pro¬ 
ducers, is a net gain for the American consumer. 

A number of additional safeguards against misusing this 
statute for protectionist ends are included in the law. In comput¬ 
ing the foreign-market value, proper account must be taken of 
quantities sold (since a larger amount might properly be sold at 
a cheaper unit cost), the terms of sale, and other details that might 
render comparison invalid. By requiring that a finding of injury 
must be made public before goods become subject to the duty, the 
measure becomes a preventative rather than a punitive instru¬ 
ment. [jo] The publication of a finding is equivalent to an order to 
cease dumping, for it serves notice that imports of the kind desig¬ 
nated will be closely examined for evidence of dumping and 
penalized if dumping is discovered. 

The record of enforcement of the act reveals that the safe- 
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guards have in large measure prevented its use as an instrument of 
administrative protectionism. From 1921 to 1938, there were only 
fifty-six findings of dumping, many of which were subsequently 
revoked when conditions changed, [zjr] Many more complaints of 
dumping were made, but on investigation they were found to be 
unjustified. The courts have generally exercised a restraining in¬ 
fluence, insisting on a strict interpretation of the law. {12] 

Countervailing Duties 

* 

Countervailing duties have a longer history than antidump¬ 
ing duties. The first bounty countervailing provision was enacted 
by Belgium in 1892, and other countries have taken similar action, 
including the United States, France, and the British Common¬ 
wealth countries. 

The United States legislation authorizing the levy of counter¬ 
vailing duties is to be found in section 303 of the Tariff Act of 
June 17, 1930. [j^] It requires the mandatory imposition on all im¬ 
ports enjoying either a production or an export bounty of an addi¬ 
tional charge equal to the net amount of such bounty, and it ap¬ 
plies to both indirect and direct bounties. Its application is limited, 
however, to goods on the dutiable list. 

Unlike the antidumping legislation, there is no requirement 
here for a finding of injury to domestic producers. This renders the 
act inconsistent with Article VI of the General Agreement on 
Tariffs and Trade, which provides that 

no contracting party shall levy any . . . countervailing duty . . . unless 
it determines that the effect of the . . . subsidization, ... is such as to 
cause or threaten material injury to an established domestic industry, or 
. . . prevent or materially retard the establishment of a domestic in¬ 
dustry. 

The United States, however, in giving provisional effect to the 
Agreement, is obligated only to the extent consistent with existing 
legislation; thus its ability to apply countervailing duties under 
the 1930 act is not impaired. However, a similar provision is found 
in the I.T.O. charter (Article 34-6), and hence the United States 
law will have to be modified accordingly if the United States ac¬ 
cepts the charter. 
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The applicability of countervailing legislation has been 
broadened considerably by the liberal interpretation that the 
Supreme Court has given the term “bounty.” Refunds of in¬ 
ternal excise taxes and drawbacks of import duties, although not 
in excess of the amounts actually collected from foreign producers 
by their governments, have been held to constitute bounties 
warranting the imposition of countervailing duties. [14] The 
General Agreement on Tariff and Trade provides the opposite 
in Ai'ticle VI-3. 

Since the enactment of the Tariff Act of 1930, there have been 
only thirty applications of countervailing duties, many of which 
were subsequently modified and revoked- [15] The most sweeping 
use made of this legislation was the assessment of countervailing 
duties on ten classes of German goods on June 4, 1936, and on all 
dutiable merchandise imported from Germany on March 18, 1939, 
following an opinion by the Attorney General that currency ma¬ 
nipulation by the German government through the use of “con¬ 
trolled marks” and other devices constituted the payment of 
bounties on German exports to the United States. [16] 

Administrative Problems 

Some of the administrative difficulties encountered in the 
imposition of additional duties to prevent temporary dumping 
have been enumerated by Beveridge: 

There is first the difficulty of time. If , . . previous notice has to be 
given of the duties, goods will be rushed in during the period of notice; 
against sporadic dumping, this amounts always to closing the stable door 
after the horse has been stolen. If the additional duties can be imposed 
without notice, crippling uncertainty is introduced into the importing 
business- . . . There is, second, the difficulty of determining the domestic 
price of the imported article in its country of origin, in order to see 
whether price discrimination has in fact occurred. . . . There is, third, 
the tendency continually to sacrifice general to sectional interests. . . . 
There is, fourth, the tendency of temporary anti-dumping duties to grow 
into additional general and permanent Protection. [ly] 

Another administrative difficulty arises when the original 
producer retains ownership through customs and does not cut his 
prices until later. Since no sale has been made at the time the prod- 
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uct goes through customs, the selling price is not known, and 
antidumping duties cannot be applied unless subsequent sales are 
policed. [/< 5 ] 

Hobson, the English free trader, believed it safer to bear 
dumping than to put the ‘‘clumsy and ineffectual weapons'' of 
duties into the hands of “imperfectly wise" officials, [jp] 

The administrative problems in applying countervailing 
duties may easily be as great despite the fact that all that needs 
be ascertained is that a production or export bounty has been 
granted. Even this, however, may not always be possible, particu¬ 
larly since it is also necessary to determine the exact amount of 
the bounty per product. The need for determining the value of the 
imported product is, however, eliminated. Moreover, under the 
United States law there is no need to show that a domestic industry 
is injured, as in the matter of antidumping duties. 

Bidwell concludes that 

the administration of the antidumping law seems to present greater diffi¬ 
culties than are to be found in any other area of American customs ad¬ 
ministration. The attempt to make the Act effective gives Treasury of¬ 
ficials a perpetual “headache." [20] 

Value of Antidumping and Countervailing Duties 

Despite the problems involved in administering these special 
additional import charges, it appears that in practice they have 
substantially achieved their aim. An examination of import sta¬ 
tistics led one writer to conclude that antidumping duties had re¬ 
duced to trifling proportions, or completely excluded, imports of 
the products affected. [21] 

The main danger in this type of legislation is that it is difficult 
to limit its effects merely to solving the problem for which it was 
intended. Instead, there is always the fear that such legislation will 
be misused to achieve a broader purpose, namely, to obstruct cheap 
imports in general. Whether this will be done depends on the spirit 
in which the law is administered. The experience of the United 
States in administering the law (see pages 132-133) demonstrates 
that these fears are usually groundless. From the standpoint of 
international practice great progress in preventing the misuse of 
antidumping measures was made in the General Agreement on 
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Tariffs and Trade and the draft International Trade Organization 
Charter. In these instruments dumping is carefully defined, and 
action against whatever a country chooses to call dumping is 
thereby prevented; antidumping action is confined to duties, and 
thereby excludes the use of such measures as quotas and prohibi¬ 
tions that may be more severe than necessary to counteract the 
offense at which they are directed. 

Antidumping legislation may have favorable consequences 
if it serves to allay the demand for a general increase in protective 
tariffs. [22] The danger that a nation may become a dumping 
ground has been one of the main arguing points for a policy of 
protection; the quieting of that fear may help to quiet the agita¬ 
tion for increased general protection. Clearly an antidumping 
duty, if it is applied intermittently and temporarily, is more desir¬ 
able than a general increase in tariflfs. 

Dumping by State-Trading Countries 

One of the serious weaknesses of antidumping legislation is 
its inability to cope with any aggressive export policies that may be 
adopted by state-trading nations such as the Soviet Union. It is 
perhaps even a misnomer to refer to such a policy as dumping. 
Since prices and costs are not allowed to operate in the ordinary 
fashion, it is impossible to ascertain correctly either the domestic 
market price or the cost of production. Therefore there are not 
available the facts necessary to apply the criterion for determin¬ 
ing the existence of dumping. Haberler concludes that what is 
referred to as “Russian dumping” is a phenomenon sui generis. [25] 
Nevertheless, the sporadic and temporary influx of abnormally 
low-priced goods from a state-controlled economy can be just as 
harmful as dumping by any other economic system; it is, in fact, 
more dangerous, since it can be centrally planned and directed, 
and very often cannot be detected or proved. 

The greatest alarm at Soviet "dumping” was felt in the early 
1930’s. At that time the U.S.S.R. undertook an extensive export 
drive at the expense of domestic consumption in order to secure 
foreign exchange to pay for the imports needed to carry out the 
First Five Year Plan. This export drive coincided with the be¬ 
ginning of the depression, and considerable fear was aroused in 
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the countries to which the exports were directed. In addition, the 
depression resulted in a great drop in the price of goods, largely 
raw materials, exported by the Soviet Union, so that the volume 
of exports had to be enlarged to secure the required imports, 
largely industrial goods whose price remained fairly stable. [2^] 

The existing legislation in the United States was found to 
be inadequate to deal with this species of dumping. [25] To make 
up for this inadequacy, there was considerable agitation for a 
complete embargo, and hearings were held in the United States 
Congress on a Bill to Prohibit the Importation of Any Article 
or Merchandise from the U.S.S.R. [26] The bill w^as never passed, 
but other suggestions continued to be advanced, both in the United 
States and in other countries, for methods to check these im» 
ports. [27] Any of the remedies thus far suggested have been un¬ 
satisfactory either because they would be ineffective or because 
they would check dumping only at the expense of excluding all 
imports. 

The only apparent solution would seem to be to abandon 
any attempt to detect and prove dumping as defined in the 1921 
Emergency Tariff Act and to rely instead on Section 337 of the 
1930 Tariff Act. Under this latter act 

unfair methods of competition and unfair acts in the importation of 
articles into the United States, or in their sale . . . the effect or tendency 
of which is to destroy or substantially injure an industry, efficiently and 
economically operated, in the United States, or to prevent the establish¬ 
ment of such an industry, or to restrain or monopolize trade and com¬ 
merce in the United States, are hereby declared unlawful. [2^] 

If after investigation, hearings, and review, such unfair com¬ 
petition is found to exist, the articles are to be excluded from 
entry. Such a development seems to have been anticipated by the 
Tariff Commission when it said in 1933 that 

. . . while the fact that the government is engaged in business will not 
per se be recognized as an unfair method of competition, it is seen that a 
government has exceptional powers to commit acts which might bring 
it within section 337. [25)] 

The objection to this solution is the same as that to many 
other phases of customs administration, the great difficulty in 
defining the exact meaning of terms. For example, what are “un- 
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fair methods of competition/’ and when can an industry be said 
to be injured? In addition, who is going to determine and on what 
grounds whether a domestic industry is “efficiently and economi¬ 
cally operated”? Objective determination of these facts is almost 
impossible, and without a precise criterion, application of this 
provision is open to the same objections as scientific tariff mak¬ 
ing” in general. 

Compatibility with the Most-Favored-Nation Clause 

Since antidumping or countervailing duties may be imposed 
on a product originating in one country while only the ordinary 
customs duty is imposed on the like product of another country, 
the question has naturally arisen whether a conflict with most- 
favored-nation obligations is involved. 

The argument made to justify the compatibility of these ad¬ 
ditional duties with the most-favored-nation clause is that they are 
levied, not for the purpose of discriminating, but to abolish the 
discrimination that results when an unnatural competitive ad¬ 
vantage is given the exports of a country by lowering their price 
below a normal level. [50] 

The position of those who argue against compatibility is that 
the conditions of exportation should make no difference to the 
importing country, and that to concern itself with these conditions 
is to interfere with the internal legislation of the exporting coun- 
try. \ji] 

There is no definitive answer as to whether these additional 
duties are in theory compatible with the most-favored-nation 
clause. At most it can be maintained that, although practice and 
opinion vary, the weight of opinion seems to have been in the past 
on the side of incompatibility, [52] At the same time, however, 
that incompatibility is asserted, recognition is given to the fact 
that such additional duties may be essential. For example, a 
League of Nations Committee for the Codification of International 
Law stated that 

countervailing duties would seem, by the weight of authority, to be 
against the principle of most-favored-nation treatment, but there seems 
to be an overbearing necessity for something of the kind to stop “dump¬ 
ing.” Consequently, it is generally allowed that countervailing duties 
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are permissible, even though they are in technical violation of the clause, 
if they are used justly and as a matter of necessity. [55] 

The suggestion has been made by Snyder that the problems 
could be settled by including in commercial treaties “a specific 
application of the [most-favored-nation] clause, either excluding or 
including these duties.” [5^] 

Acceptance by the international community of the compati¬ 
bility of antidumping and countervailing duties with the most- 
favored-nation clause may be considered to be established by the 
International Trade Organization Charter and the General Agree¬ 
ment on Tariffs and Trade. In the event of dumping or subsidiza¬ 
tion causing or threatening material injury to an established or 
developing industry of a member, such member is permitted to 
levy compensatory duties not in excess of the original bounty or 
price cut. [55] 

Perhaps this outcome may be attributed to the fact that the 
danger of unopposed dumping and bounty granting is such that, 
were the most-favored-nation clause to preclude opposition to 
them, it would very likely cease to be employed. 
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Export Duties 


Commercial treaties and 


agreements usually contain provisions dealing with export as well 
as with import duties. Export duties, however, are not subject to 
such extensive treatment. They are less commonly used as in¬ 
struments of commercial policy, since they are subject to certain 
antoraatic limitations, which will be mentioned in the course of 
the following discussion. 

Taxes on exports may be imposed either for purposes of 
revenue or protection. Their use for either purpose is most feasible 
when the exporting country enjoys a considerable degree of mo¬ 
nopoly of the product taxed. [/] 

Where the monopoly power is great, the incidence of the tax 
will fall mainly on foreign consumers, and to a limited extent on 
the domestic producers. If, on the other hand, the commodity is 
subject to highly competitive market conditions, the incidence of 
the tax will be borne almost entirely by domestic producers, since 
they will have to accept the world price minus almost the entire 
tax. [2] 


Export Taxes for Revenue 

An export tax for revenue will be placed at the highest point 
that will not curtail trade to such an extent that total revenue is 
reduced. [5] High export taxes for purposes of revenue are not com¬ 
monly levied on manufactured products. Competition in the 

Most of the material in this chapter was contributed by Melvin Sinn. 
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world market is usually encountered from many countries, and 
export taxes of any considerable size would place producers of the 
taxing country at a disadvantage with producers elsewhere. For 
the same reasons, high export taxes are not levied on natural 
products for which there exists a highly competitive world market,, 
such as wheat, for example. In both situations a high rate would 
result in curtailment of export markets, and a decline in revenues 
because of the decreased volume of trade subject to the tax. 

To the extent that high export taxes are imposed, therefore, 
they usually apply to natural products in which competition in 
world markets is not serious. A tax on natural nitrates, for ex¬ 
ample, was feasible, since for many years Chile had a virtual mo¬ 
nopoly of this product. Because of this favorable position, Chile 
was able to impose a heavy export tax on nitrates without harming 
domestic producers, and for many years it collected a large part 
of its revenue from this source. From 1893 to 1917 the export tax 
accounted for about 50 per cent of Chile’s revenue. [.^] After World 
War I, however, the manufacture of synthetic nitrogen, originally 
developed in Germany, was undertaken by many countries. This 
movement was aided by considerations of national security and 
by the high world prices of nitrates, partly caused by the export 
tax. The effects on Chile’s nitrate industry were disastrous and 
resulted in the country’s loss of the ability to impose an export 
tax on the product. [5] 

In general, therefore, the taxing country must face the possi¬ 
bility that a high tax may develop competing sources of supply 
at the expense of domestic producers. This factor makes export 
taxes self-limiting and accounts for their relatively restricted 
use. [d] 


Export Taxes for Protective Purposes 

An export tax may also be used for protective purposes, to 
benefit manufacturers in the country producing the commodity, 
or, in the matter of a preferential rate, to benefit manufacturers in 
certain other countries. 

Manufacturing or processing industries in one country may 
be primarily dependent for the supply of a raw material on some 
other country. The country in which the raw material is produced 
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may give its own manufacturers or processors an advantage over 
their foreign competitors by imposing an export tax on the ma¬ 
terial. For example, a binder-twine industry requires a supply of 
sisal fiber. A country on which foreign manufacturers rely for their 
sisal fiber might give protection to a local binder twdne industry 
by imposing an export tax on the sisal fiber. By increasing the 
cost of binder twine produced abroad, local producers are given 
protection both at home and in foreign markets. This policy was 
followed by Mexico, which imposed an export tax on the fiber, 
henequen, in 1937. The purpose of the tax was to retard the ex¬ 
port of henequen and to stimulate Mexican exports of binder 
twine made from henequen. [7] 

Another instance of an export duty used to protect domestic 
fabricating or processing industries was the tax imposed by India 
on the export of hides and skins after World War 1 . [8] Prior to 
the war, India’s tanning industry had been rather limited in size, 
and most of its hides and skins were exported in an untanned con¬ 
dition to be processed abroad. The domestic tanning industry had 
greatly expanded during the war, but it was feared that it could 
not survive unaided in peacetime. Consequently, an export tax 
of 15 per cent ad valorem was levied on the export of all hides 
and skins, beginning September 11, 19x9, An additional preferen¬ 
tial element, which will be considered on page 143, was introduced 
by the provision that a rebate of 10 per cent was to be granted on 
exports to any part of the British Empire. 

An export tax for protective purposes is likely to be higher 
than a revenue tax. The object is to compel foreign manufacturers 
who still use the product to pay more for it, the additional amount 
that they pay being the measure of protection given domestic users 
of the product. There is, however, the restraining consideration 
that if the tax is too high, a stimulus is thereby given to the de¬ 
velopment of new sources of supply or of synthetic substitutes, [p] 
If a country does not possess a strong monopoly of a product, 
the influence of the producing interests will probably prevent its 
being subject to an export tax. For without a considerable degree 
of monopoly control, domestic producers of the raw material 
would bear a heavy part of the tax. Undoubtedly, they would ob¬ 
ject strongly to being relieved of part of their profits for the benefit 
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of domestic processors. Exporters as a class distinct from the raw- 
material producers would also probably object to any protective 
export tax regardless of where the incidence of the duty fell. 

Preferential Export Taxes 

A preferential export tax in colonial areas in favor of parent 
countries is another use, or misuse, of export taxes. The taxing, 
at a lower rate, of exports of raw materials to the parent country 
affords to industries of the colonial^ power protection from com¬ 
petition of foreign industries also dependent on the same raw 
materials. This method of utilizing the world^s resources in an 
uneconomic and unfair manner offers considerable possibilities for 
international friction. In the illustration of the Indian export tax 
on hides and skins mentioned on page 142, the tax protected 
tanning industries of the Empire as well as those of India by allow¬ 
ing a rebate of 10 per cent on exports to any part of the Empire, 
With reference to the preferential aspect of the duty, a report of 
the United States Tariff Commission stated: 

Whatever the incidence of the duty and whatever the price levels, 
the duty compels American importers to pay nearly 10 percent more for 
Indian skins than is paid by British and Canadians, or to put it the other 
way, it enables the latter to obtain Indian skins about 9 percent cheaper 
than their American competitors. When skins rose to $1.50 and I2.50 per 
pound, this was a serious matter and the memorandum from the Phila¬ 
delphia Chamber of Commerce states that the amount of the differential 
duty exceeded the profit of the tanners in this country. [10] 

One of the most effective preferential export taxes has been 
that on the export of tin ore from the Malay States. Until recently 
it had effectively stifled the development of tin smelting in the 
United States, the world’s largest single consumer of tin. The tax 
was imposed in 1903 on all exports of tin ore from the Federated 
Malay States to places other than the Straits Settlements, where 
some of the largest tin smelters in the world are located. The im¬ 
position of the tax followed an attempt to erect a tin smelter in 
the United States at Bayonne, New Jersey. Sir Frank Swettenham, 
the resident general in Malaya at the time, frankly stated in his 
book British Malaya that 
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an American attempt to transfer this tin smelting to American soil, and 
so to obtain, in time, complete control of Malay tin production, was 
frustrated by imposing a prohibitive duty on the export of tin ore, and 
giving an equivalent rebate on all ore smelted in the Straits Colony, [rr] 

The smelter in the United States was never put in operation. In 
1904 the United Kingdom and in 1916 Australia were added to 
the list of places where ore might be smelted without paying the 
Malayan tax. 

During World War I two tin smelters were put into operation 
in the United States, one at Perth Amboy, New Jersey, in 1916 and 
the other at Jamaica Bay, Long Island, in 1918. These plants 
operated successfully during the war, using Bolivian ore, but with 
the return of normal conditions English smelters could process the 
Bolivian ore more economically than it could be processed in 
the United States. The difference was due, to a considerable extent, 
to the fact that British smelters could mix with the Bolivian ore 
the better grade Malayan ore that was not available to American 
smelters on equal terms. An attempt by the Perth Amboy plant 
to obtain less complex ores from Nigeria was frustrated by the 
imposition of an export tax with the same preferential features as 
the Malayan tax. [/a] 

During World War II, a Government-owned tin smelter using 
Bolivian ore began operations in the United States in Texas City 
on April 9, 1942. [13] The United States felt the need for assured 
supplies of tin closer to home, where the flow of the vital material 
could not be easily cut off. (See pages 147-148 for the postwar effect 
of this smelter on the Malayan preferential export tax.) 

United States Practice 

The Constitution of the United States prohibits the imposi¬ 
tion of export taxes, [14] but this prohibition does not extend to 
the territories and possessions of the United States. 

■ At one time the United States imposed a preferential tax on 
exports of manila hemp from the Philippines. Before World War 
I exports of the hemp, abaca, from the Philippines to the United 
States were exempted from the payment of an export duty. The 
islands were considered to have a natural monopoly of the product, 
and the preferential duty had the effect of making the raw material 
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cheaper to cordage manufacturers in the United States. All export 
duties in the Philippines were abolished by Act of Congi'ess on 
August 29, 1916, and in Puerto Rico by an Act of April 12, 1900. 

International Action Regarding Export Taxes 

The World Economic Conference of 1927 recommended that 
“the exportation of raw materials should not be unduly burdened 
by export duties’'; that such duties should be low; and that export 
duties should not place foreign producers in an unfair position in 
the production of the finished product or discriminate between 
different destinations. [75] A declaration of principles by the Eco- 
nomic Committee of the League of Nations in 1937 stated that 

. . . raw materials should not be subjected to any export duties except 
duties imposed at a uniform rate irrespective of the country to which the 
goods are exported either (a) for revenue purposes, or (b) in order to 
finance arrangements for improving the production, utilization or mar¬ 
keting of the raw material in question. [j6] 

Treaty Provisions 

The standard international practice in dealing with export 
taxes is to accord most-favored-nation treatment. National treat¬ 
ment, that is, an equivalent tax on domestic as well as foreign sales, 
is seldom granted. Of commercial treaties negotiated between 
1920 and 1940, 430 provided for most-favored-nation treatment, 
while only one was found that gave national treatment, and one 
that granted both national and most-favored-nation treatment. 

The most-favored-nation clause in relation to preferential 
export taxes in colonies for the benefit of other parts of the Empire 
does not, however, ordinarily meet the problem because, as that 
clause is usually drawn and qualified, it prevents only discrimina¬ 
tion as between foreign countries. [77] Since nondiscrimination by 
a colony in favor of the mother country is not provided for in 
principle, it would be necessary to negotiate specifically regard¬ 
ing any particular tax. 
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National Treatment 

If export taxes are for revenue purposes, or are alleged to be, 
the best proof of this would be the granting of national treatment. 
Such treatment would require that any tax imposed on the export 
of a product will also be imposed in like amount on the domestic 
sale of that product; domestic users would thereby be placed on 
the same basis as foreign users. The revenue would not suffer, but 
would tend to be increased, and any element of protection would 
be eliminated. 

The International Agreement relating to the Exportation of 
Hides and Skins negotiated in 1928 under the sponsorship of the 
League of Nations is an example of this kind of commitment. The 
agreement provided as follows: 

The High Contracting Parties undertake that . . . there shall nei¬ 
ther be maintained nor imposed on the products referred to in Article I 
[hides and skins] any export duty or any charge—apart from a statistical 
duty—which, under the respective laws of the High Contracting Parties* 
is not applicable to all commercial transactions in these products, [r^j 

In other words, national—and most-favored-nation—treat¬ 
ment is guaranteed. The right to impose a tax for revenue is not, 
however, impaired. 

Absolute Commitments 

Occasionally international commitments have dealt with ex¬ 
port taxes in absolute terms, either providing for their abolition on 
particular products or providing that the tax on specified products 
shall not exceed rates that are specified. An example of an absolute 
commitment of this kind is to be found in the International Agree¬ 
ment Relating to the Exportation of Bones of 1928, also sponsored 
by the League of Nations, [jp] This agreement contained a pro¬ 
vision similar to the one quoted above, but in addition limited 
the absolute height of any export duty. The highest duty that 
could be imposed, if certain conditions were met, was 3 Swiss 
francs per 100 kilograms. The absolute commitment served the 
dual purpose of eliminating the use of the export tax for pro- 
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tective purposes and at the same time limiting the absolute height 
of the tax for revenue purposes. 

A treaty signed by Honduras and Nicaragua on January 30^ 
1930, prohibited both import and export duties on 

natural products and of goods manufactured from raw materials pro¬ 
duced in the territory of either Republic. 

Exceptions were made for alcoholic liquors, tobacco, and 
other articles that might be made the subject of a state monop¬ 
oly. [20] Such a provision is unusual, and this particular treaty 
was abrogated by Honduras on July 17, 1936. [21] 

An attempt to remove the discriminatory aspects of an export 
tax by creating a counterbalancing weapon was made in the United 
States-United Kingdom Trade Agreement of November, 1938. 
Imports of smelted tin into the United States were bound on the 
free list, but with the following reservation: 

Provided, that the Government of the United States of America re¬ 
serves the right to withdraw the concession hereby granted if at any 
time after January 1, 1959, an export tax is charged in Nigeria on tin 
ore and concentrates exported to the United States of America other 
than or different from any export tax which may at the same time be 
charged on tin ore and concentrates exported to any part of the British 
Empire. [22] 

The differential export duty in Nigeria was removed as from 
January 1, 1939. 

By this method the United States held the threat of a duty 
on smelted British tin as a deterrent to the reimposition of pref¬ 
erential export taxes on Nigerian ore. Any preference in the 
Nigerian ore tax could be nullified if the United States should 
exercise its right to impose a duty on imports of smelted tin. The 
fact that the United States is a large consumer of tin would lend 
considerable power to such a weapon. It is a double-edged weapon,, 
however, since placing a duty on imports of smelted tin would 
raise the cost to all domestic consumers. 

A somewhat similar provision is found in the General Agree¬ 
ment on Tariffs and Trade, dealing with the Malayan export tax 
on tin ore. A new factor had entered the situation, however, since 
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the United States-United Kingdom Trade Agreement of 1938; 
the United States now has a tin smelter in operation at Texas City. 

The provision relating to the Malayan export tax on tin ore 
is that 

the products comprised in the above item [tin ores] shall be assessed for 
duty on the basis of their tin content; the rate to be levied on such tin 
content being the same as the rate chargeable on smelted tin. Provided 
that the rate of duty on this item may exceed the rate chargeable on 
smelted tin in the event that and so long as the Government of the United 
States of America subsidizes directly or indirectly the smelting of tin in 
the United States. [23] 

In other words, the United Kingdom agreed to remove the 
preferential feature of the Malayan tax on tin ore if the United 
States stopped subsidizing its tin smelting industry. The United 
States, on the other hand, agreed to bind imports of smelted tin 
on the free list, but with the reservation that the duty-free status 
might be withdrawn if the United Kingdom exercised its right 
to impose a preferential export tax on Malayan ore. [24] This 
formula resolves itself into the proposition that the United States 
holds an option on the removal of the preferential Malayan tax 
whenever it feels it is ready to end the subsidization of tin smelting. 

Analogy Betxveen Import and Export Duties 

Like import duties, taxes on exports may be for revenue, pro¬ 
tective, or preferential purposes. They are alike not only in the 
purposes for which they are used, but in their effects. One of the 
principles of international economic policy commonly enunciated 
and often disregarded is the principle of free access to raw ma¬ 
terials. This principle rests on the proposition that nations should 
not be compelled to rely for their well-being on such resources 
as nature has placed within political frontiers created by historical 
accident, politics, or force. 

The most serious, though less obvious, breach of this principle 
results from excessive import tariffs and other barriers that prevent 
countries from obtaining with their exports products that they 
lack and that other countries possess. Protective or preferential 
export taxes on the whole do not impair free access to raw ma- 
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terials to the extent that import duties and restrictions do, but 
they may attract more notice because their impairment of the 
principle is direct and overt. 

General Provisions in the International Trade 
Organization Charter 

The draft International Trade Organization Charter, to¬ 
gether with the General Agreement on Tariffs and Trade, which 
contains similar provisions, represents the latest and most ex¬ 
haustive study of commercial policy problems and the best inter¬ 
national consensus of how to solve them. Basically, the treatment 
of export taxes rests on the analogies with import duties outlined 
above. 

As in the case of preferential import duties, preferential ex¬ 
port duties are outlawed in principle. [25] An important differ¬ 
ence, however, is that while import-duty preferences in existence 
may be retained subject to elimination by negotiation, no corre¬ 
sponding transitional provision applies to export duties. 

N on discriminatory export duties, like import duties, may be 
retained, subject to negotiations for their reduction or elimina¬ 
tion; [26] and new nondiscriminatory duties may be imposed, un¬ 
less the commitments made in negotiations preclude such action. 

The United States Interest 

It must not be assumed that the principle of free access to 
the raw materials of the world is of concern only to countries 
'‘poor'* in such resources. The quality of “poorness** is a relative 
matter and is affected by such factors as population and the stand¬ 
ard of living desired. The illustrations of protective and preferen¬ 
tial export taxes given above suggest the importance of the free- 
access principle to the United States. Observance of this principle 
is, moreover, a matter of steadily growing importance. The com¬ 
plexity of modern production and the development of new needs 
and desires create a demand for materials that to an increasing ex¬ 
tent the national resources of a single country cannot supply. In 
addition, products that hitherto have been in ample supply will 
tend to become scarce. 
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In these respects the United States is in a more fortunate 
position than most countries. But to any one in need the thought 
of someone else's greater need affords only superficial comfort. The 
factors that limit access to the resources of the world, therefore, 
need consideration from the selfish national viewpoints of all 
countries. The least of these obstacles is that represented by export 
taxes; the most important is that represented by import barriers 
that make it difficult for a nation to earn the foreign exchange to 
buy what it needs. The latter consideration need give the United 
States, with its current export surplus, no serious concern for some 
time in the future. But the time will come when a growing popula¬ 
tion and the material demands of a developing civilization will 
create a need for foreign materials for which we will be unable to 
pay if world markets are closed by national trade barriers. This is 
a very long view ahead, but government policy should take a long 
view and devote itself to the necessarily slow process of evolving the 
kind of international economic relations that will meet its own 
needs as well as those of other countries. 
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Internal Taxes 


Xhe term “internal taxes” refers 
to excise taxes levied on the manufacture, sale, or consumption of 
goods within a country. As applied to foreign goods, the term 
covers any tax applied to them after importation, that is, after 
they have left customs custody and entered the country's market. 
Internal taxes imposed after importation are to be distinguished, 
therefore, from taxes imposed on importation; thus there are two 
categories of charges for which different treatment is commonly 
prescribed by commercial treaties and agreements. 

The kind of treatment that the parties to commercial treaties 
and agreements usually accord with respect to internal taxes is 
relative rather than absolute. The most frequent commitment is 
that of most-favored-nation treatment, although agreements often 
accord national or both national and most-favored-nation treat¬ 
ment. [j] Absolute commitments binding the amount of internal 
taxes are sometimes made in special circumstances. 

An example of a national and most-favored-nation treatment 
clause is as follows: 

Articles the growth, produce or manufacture of the United States of 
America or the Argentine Republic, shall, after importation into the 
other country, be exempt from all internal taxes, fees, charges or exac¬ 
tions other or higher than those payable on like articles of national origin 
or of any other foreign origin. [2] 

The foregoing clause accords most-favored-nation treatment 
as well as national treatment. A most-favored-nation guarantee 
may seem superfluous in view of the grant of national treatment. 
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Circumstances can be conceived of, however, where it may be of 
considerable value. For example, for products that are not pro¬ 
duced at all in Argentina but that are imported from the United 
States and some third country, the most-favored-nation clause 
would be a more valuable safeguard than national treatment 
would be. For this reason treaties often contain the precautionary 
commitment of most-favored-nation treatment, a commitment 
that should be relatively easy to get from any country that is pre¬ 
pared to assume the normally stronger obligation of national 
treatment. 

Function of the National-Treatment Clause 
Regarding Internal Taxes 

In negotiating treaties and agreements dealing with the treat¬ 
ment to be accorded by one party to another’s goods, the aim is to 
afford the goods protection from inimical government action of 
one kind or another from the time they first come within its 
jurisdiction until they reach consumers. 

If most-favored-nation treatment is accorded at the customs, 
such benefits could be nullified by imposing higher internal taxes 
on the goods of the other party after they had entered the country 
than are applicable to the like goods of a third country. The least 
that could be offered by way of assurance against such action 
would be a most-favored-nation commitment regarding internal 
taxes, corresponding to the provision applicable to customs du¬ 
ties. 

Actually, however, nations frequently give not only this mini¬ 
mum safeguard but also promise national treatment. It is thereby 
provided that there will be no discrimination against foreign as 
compared with domestic goods except at the customhouse. In 
other words, once foreign goods have entered the country they 
lose their foreign character and in effect become domestic goods, 
for tax purposes. 

The advantage of such treatment from the standpoint of both 
foreign and domestic traders is that in estimating market possi¬ 
bilities of foreign goods they have only to take into account the 
handicap encountered at one point, the customhouse. They do not 
have to follow with the mind’s eye the course of the goods until 
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they reach the hands of consumers, nor need they concern them¬ 
selves with barriers set up internally by the federal, state, provin¬ 
cial, or municipal governments. 

In addition, where a treaty or agreement reduces or binds 
customs duties, national treatment regarding internal taxes is a 
safeguard for the duty concessions. If a customs duty on a product 
is reduced by agreement from $1.00 to 50 cents, the handicap to 
the foreigner in competing with domestic producers is reduced by 
half. A nfw internal tax of 50 cents imposed only on the foreign 
product would restore the handicap to $1.00 and vitiate the con¬ 
cession. The national-treatment clause insures that this will not 
occur. 

The national-treatment clause is, however, a relative rather 
than an absolute commitment and would not prevent an excise 
or revenue tax of 50 cents on the product. It luould require that 
the 50 cents tax apply to the domestic as well as to the foreign 
product. It will prevent the competitive relationship between do¬ 
mestic and foreign producers, established by the agreed-on customs 
duty, from being disturbed by an internal tax. Yet it does not 
interfere with government revenue needs by preventing the im¬ 
position of excise taxes of any desired amount. 

This is not to say that the imposition of even a nondiscrimina- 
tory internal tax is of no consequence to foreign producers. Such a 
tax, because of the increased cost to consumers, could be high 
enough seriously to reduce the market for a product. The guaran¬ 
tee of national treatment, however, makes this possibility less 
likely, since it would be necessary to impose the same tax on the 
domestic product. Under such circumstances the foreigner can 
often rely on his competitors to fight his battles and to use what¬ 
ever political influence they have, which he lacks, to prevent the 
imposition of a tax that would seriously curtail the market for 
a product in which the national-treatment clause gives the foreign 
and domestic producers a community of interest. 

Weakness of the National-Treatment Clause 

Under certain circumstances, however, this automatic pro¬ 
tection against burdensome internal taxes does not operate, be¬ 
cause the community of domestic and foreign interest does not 
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exist. It does not operate when the product on which commitments 
are made is not produced in the importing country. Two types of 
situation may be distinguished: the first, where the product is 
not produced in the importing country but a directly competing 
and substitutable product is; the second, where there is no do¬ 
mestic production of the imported product and no production of a 
clearly identifiable, directly competing product. 

In the first type there is a protectionist motive for imposing a 
discriminatory internal tax. Examples of products in thij category 
are tapioca, which is not produced in the United States, and corn¬ 
starch, which is. These products compete with each other for cer¬ 
tain uses—glue for wood, postage stamps, and labels. Tapioca is 
on the free list of the United States tariff and is bound free of 
duty by international agreement. Any new internal tax, however, 
might render this commitment worthless. There are two ways of 
dealing with such a situation: either a binding against any in¬ 
creased internal tax; or a provision that an increased tax on tapioca 
will apply also to cornstarch. The first of these alternatives would 
interfere with revenue raising; the second does not have this defect 
and yet would prevent the imposition of taxes that defeat the 
purpose of the commitment binding tapioca free of duty. The 
automatic check on unduly burdensome internal taxes would 
operate, since the foreign and domestic community of interest 
in the height of such taxes, which the national-treatment clause 
normally creates, would be re-established. 

The solution just described is the one adopted by the framers 
of the General Agreement on Tariffs and Trade, Article III of 
which reads as follows: 

1. The products of the territory of any contracting party imported into 
the territory of any other contracting party shall be exempt from internal 
taxes and other internal charges of any kind in excess of those applied 
directly or indirectly to like products of national origin. Moreover, in 
cases in which there is no substantial domestic production of like products 
of national origin, no contracting party shall apply new or increased in¬ 
ternal taxes on the products of the territories of other contracting parties 
for the purpose of affording protection to the production of directly com¬ 
petitive or substitutable products which are not similarly taxed; and ex¬ 
isting internal taxes of this.kind shall be subject to negotiation for their 
reduction or elimination [italics added]. 
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The provision above quoted was replaced by the following 
provision of the draft International Trade Organization Charter, 
which has the same effect but is in less specific terms: 

1. The Members recognize that internal taxes and other internal charges 
. . . should not be applied to imported or domestic products so as to 
afford protection to domestic production. [5] 

Another type of problem, to which a provision of the kind 
above quoted will not be clearly applicable, arises when domestic 
production of a like or directly competing product is negligible, 
or when difficulty is encountered in determining what products 
compete and the degree of competition. Coffee imported into the 
United States may be used to illustrate the problem. Under a rule 
such as that in the General Agreement or the International Trade 
Organization Charter, any internal tax on coffee must be accom¬ 
panied by an equivalent internal tax on any directly competitive 
or substitutable domestic products. 

Under such circumstances there will be obvious difficulty in 
identifying all the competing or substitutable products. Must, for 
example, an equivalent tax be put on cereal beverages such as 
Postum? Such beverages are directly substituted for coffee by many 
people, often in the belief that coffee is an ally of insomnia. A 
question that might be relevant would be the extent to which 
considerations unrelated to price influence the consumer's choice. 
Similar questions, related to the most-favored-nation rather than 
the national-treatment clause, arise in relation to such beverages 
as tea and cocoa. 

There are other situations to which a general formula such 
as that in the General Agreement or the draft International Trade 
Organization Charter would be of doubtful applicability. The 
motive for seeking the binding of free entry on a product may 
not be based on any fear that identifiable products will be sub¬ 
stituted directly for the imported product. Such a tariff concession 
may be sought in order to avoid handicapping the imported prod¬ 
uct in its competition for a place in family budgets. A correspond¬ 
ing safeguard with respect to internal taxes may be desired on this 
ground. Any concern on this account might be relieved somewhat 
if the tax on the imported product were included in a general 
sales-tax law applicable to a wide range of products of common 
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consumption, but any differences in rates of tax might give rise to 
dispute. 


Absolute Commitments 

In special situations, therefore, the most adequate safeguard 
is an absolute commitment not to impose new or increased internal 
taxes on the product on which a tariff concession is made, [4] In the 
past, prior to the adoption of any generally accepted formula such 
as now appears in the General Agreement and the draft Inter¬ 
national Trade Organization Charter, this solution had been 
adopted in a few instances. 

For example, in the Trade Agreement signed September 15, 
1935, between the United States and Colombia, the United States 
agreed to bind coffee and certain other products on the free list, 
and, to prevent the impairment of these concessions, gave a guaran¬ 
tee against an increase of internal taxes. Reciprocal undertakings 
with regard to internal taxes were given by Colombia. [5] Similar 
provisions were included in United States trade agreements with 
Brazil [6\ and Cuba [7]. 

Legal Considerations—United States 

In 1940 the question was raised as to the legality of the pro¬ 
vision in the trade agreement with Colombia granting to imports 
national treatment for state or municipal taxes. [< 5 ] The Legal 
Adviser of the Department of State, in asserting the legality of such 
a provision, stated that 

: , . under our Constitution as interpreted by the courts, discriminating 
taxes cannot be levied by the states . . . against imported commodities. 


The provision in the trade agreement with Colombia does not surrender 
any taxing authority of a state. - . . The imported products would be 
and are entitled to this [national] treatment, under our Constitution, ir¬ 
respective of any thing that may be said in a trade agreement. But by in¬ 
corporating such a provision in the agreement and making it reciprocal, 
we protect our commerce in Colombia, [p] 

Another legal question is presented by the grant of a guarantee 
regarding the absolute amount of taxes. Obviously there can be 
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no constitutional right of exemption from a nondiscriminatory 
tax, and any right of this kind obtained by a foreign country must 
be derived from a treaty or agreement. The Trade Agi'eements 
Act of 1934 authorized the President 

. . . to proclaim such modifications of existing duties and other import 
restrictions, ... or such continuance ... of existing customs or excise 
treatment of any article covered by foreign trade agreements, as may be 
required or appropriate to carry out any foreign trade agreement that the 
President has entered into hereunder [italics added]. 

Since the binding against new or increased internal taxes is 
authorized by a federal statute, an Executive Agreement concluded 
under its authority would appear to be binding on the federal 
government unless contrary legislation were enacted. The question 
whether it would bind the state governments was not raised in the 
Trade Agreement with Colombia. The commitment regarding new 
or increased internal taxes was limited to ^'national or federal” 
taxes, [zo] 



CHAPTER XV 


<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<<>>>>>>>>>>>>>>>>>>>>>>>>>^^^^ 


Quantitative Restrictions 


V^^ANTITATIVE restrictions 
to regulate imports are often imposed in lieu of or in addition to 
tariffs. Quantitative restrictions regulate imports directly by speci¬ 
fying the exact quantity or value of a product that will be per¬ 
mitted to be imported, during some specified period. They are a 
more exact instrument of trade regulation than tariffs. The 
effect that any given tariff rate will have on trade is usually little 
more than a guess, even when made by experts, whereas the trade 
effects of a quantitative restriction can be determined with pre¬ 
cision. It is for this reason that quantitative restrictions have such 
an appeal to protected interests and to countries with planned 
economies. 

A quantitative restriction may take the form of a prohibition 
of all imports of a product, which is relaxed to the extent of per¬ 
mitting a certain quota of imports, the quota being subject to 
change from time to time as protectionist pressures or national 
plans may dictate. 

A quota that specifies a total of imports from all foreign 
sources is known as a “global quota.” When the global quota is 
allocated among supplying countries so that each one is given a 
specified share, the portions are sometimes known as “country 
quotas." 

Import licenses are commonly employed in connection with 
global or country quotas. An import license is a license issued to 
an importer permitting him to bring in a specified quantity of 
goods within a certain period. For global quotas, the license may 
permit the importation of a specified quantity from any foreign 
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country selected by the importer. If the quota has been allocated 
among supplying countries, the license commonly will specify 
the source, so that imports from each country will be kept within 
its allocated quota. 

The operation of a quota system, whether there is only a global 
quota or country quotas as well, may be conducted without the use 
of licenses. The administrative authorities may merely keep track 
of the total imports or of the imports from each country that has 
been allocated a quota, and stop importations when the quota is 
filled. The difficulty with a quota administered on a first-come-first- 
served basis is that foreign shippers, or the importers dealing with 
them, will each seek to land the goods and get them through the 
customs early in the quota period in order to obtain for themselves 
as large a share of the quota as possible. Since imports tend to 
bunch up rather than to be distributed more evenly throughout 
the period, there will be a tendency to glut the market at one time 
and starve it at another. 

Licensing systems are sometimes used without quotas of any 
kind. In that event imports of the product are prohibited except 
as licenses may be issued. Administrative authorities can then 
control imports on a day-to-day basis, without giving traders the 
freedom to trade within the limits defined by quotas. No global 
or country quotas are established and known to the public. Any 
tentative quotas on the basis of which the administrative authori¬ 
ties may be privately operating may be more easily changed from 
time to time than if quotas had been publicly established. 

Evaluation of Quantitative Restrictions 

There are three counts on which quantitative restrictions are 
to be regarded as objectionable by those who are interested in 
expanding international trade and who believe in the private- 
enterprise system. The first is that, because of their rigidity, quan¬ 
titative restrictions are one of the most effective instruments of 
economic nationalism that can be devised; the second, that they 
involve extensive bureaucratic interference with private enter¬ 
prise; and the third, that they discriminate among the foreign 
supplying countries that are competing for whatever trade is left 
after the restrictions are imposed. 
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Rigidity of Qiia7ititative Restrictions 

A tariff on a product may seriously reduce trade, but it rarely 
stops it entirely. Any shipment that will pay the tax levied at the 
customhouse is allowed to come in. The way is thus left open for 
an expansion of trade if foreign suppliers can reduce their costs 
or improve the quality of their product. On the other hand, where 
quantitative restrictions are used, the door is slammed once the 
arbitrarily determined quantity of a product has entered. No 
amount of zeal or intelligence on the part of foreign producers can 
result in even one additional unit of the product finding its way 
past the barrier. 

An example will make this point clear. Let it be assumed 
that the aim is to reduce imports of a product by one half. If a 
quantitative restriction is used, it is only necessary to provide that 
in the future imports will be fifty instead of the one hundred units 
of the past. If a tari£E is used, the rate will be set at the point at 
which legislators or administrators estimate that imports will be 
reduced by one half, but what rate will serve this purpose cannot 
be determined precisely. It must at once be recognized, of course, 
that there is a strong tendency of tariff makers to err on the high 
side, and, in consequence, imports may actually be reduced by 
more than fifty. It is for this reason that an argument can be 
made that under certain circumstances a quota may be less re¬ 
strictive than a tariff. Nevertheless, protected interests will almost 
invariably prefer the quota. Improved foreign productive efficiency 
may in due course enable foreign producers to cancel out the tariff 
increase and resume their old place in the market. This is just what 
the protected interests want to prevent, and a quota serves the 
purpose effectively. Nothing the foreign producers can do will 
allow them to ship in even one unit of the product over and above 
the quota. A quota is not a mere umbrella for inefficiency; it is 
a bomb shelter. 

It may be argued that there is no reason why the government 
which has imposed the quantitative restriction cannot alter the 
quota from time to time to permit more imports, and thereby 
give consumers the benefit of improvements brought about by 
foreign skills and enterprise. It is true that government decisions 
may alter the situation in the matter of either a tariff or a quota. 
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A tariff rate may be made to serve the purpose of a quota. It may 
be progressively increased as foreign efficiency increases and thus 
maintain unimpaired the protective tariff barrier. On the other 
hand, a quota could theoretically be made to serve the purpose of 
a stabilized tariff. The quantity of permitted imports could be 
increased to give consumers the benefit of the lower cost or im¬ 
proved quality of the foreign product. 

In the matter of the tariff, however, it takes a government 
decision to stifle the growing trade, whereas in the matter of the 
quota, it takes a government decision to increase the trade. This 
difference is not without significance. The effectiveness of a tariff 
as a trade barrier, if let alone, will decline as foreign efficiency 
increases. The quota will not adjust itself in this way. If let alone, 
it will not permit trade to increase. The protected interests need 
only maintain the status quo, a relatively easy matter considering 
the inertia of any large unwieldy government establishment beset 
with a mass of pressing matters. The interests within the country 
that favor an increase in imports will have to secure positive 
government action to increase the quota. It is a situation in which 
possession is nine points of the law, and the balance of advantage 
lies with the protected interests. On the other hand, a tariff duty, 
once established, presents a very different situation. Protected 
interests must obtain positive action to increase the duty if they 
are to keep the barrier high enough to foil the foreigners' growing 
ability to scale it. In the matter of the tariff, therefore, the ad¬ 
vantage lies on the side of those favoring more imports, since their 
only task is to resist a change, a task that is aided by inertia. 

Quotas and Private Enterprise 

Countries that adhere to the private-enterprise philosophy 
should view all protective measures with the deepest misgiving. 
Sometimes business interests that profess to be staunch supporters 
of competitive free enterprise call for state intervention in private 
business when they find that the competitive system is, in their 
opinion, working too well and competition from foreign competi¬ 
tors is too keen. Protected interests, however, do not refer to pro¬ 
tection as state intervention. Instead, they make a distinction 
between government interference affecting foreign-produced goods 
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and interference affecting goods produced at home. Producers in 
the United States, for example, often disregard the fact that im¬ 
porters, exporters, and consumers are also Americans. 

Quantitative restrictions represent state intervention in a 
drastic form; so drastic, indeed, that the government may become 
very deeply involved in private economic affairs. A large organiza¬ 
tion will have to be built up to handle quantitative controls. This 
is partly because of the tendency, once this sort of thing is started, 
for a large-scale quota system to evolve. In addition, however, the 
organization has to be large because of the very nature of such 
controls. Every shipment may be subject to government super¬ 
vision in the form of an import permit. Administrative discretion 
to ease rigidities of the system and prevent severe hardships will 
often be provided for. Thus the administrative personnel and the 
scope for official interference in private affairs will be enlarged. 

Any form of excessive protection involves state intervention in 
foreign trade and tends to cause intervention in other fields. For 
example, the damage done to foreign trade may cut down foreign 
markets for domestic surpluses, particularly in agricultural prod¬ 
ucts, where production does not readily adjust to demand. This 
decrease in turn may create chronic surplus situations at home and 
weakness in prices, and it may lead to price controls and later to 
production controls. Since quotas are a very drastic instrument of 
protection, they have a particularly strong tendency in this direc¬ 
tion. 


Quotas Inherently Discriminatory 

Finally, quantitative restrictions are open to objection because 
they discriminate among the foreign supplying countries that are 
competing with one another for whatever market remains open to 
foreigners. A tariff rate applied equally to all supplying countries 
will not ordinarily disturb their competitive relationship with 
one another. A change in the productive efficiency of one country 
means that it will supply a larger or smaller share of the market. In 
the matter of quantitative restrictions, however, it is technically 
very difficult, if not wholly impossible, to give all suppliers equit¬ 
able treatment. Even if something approaching equity is provided 
at the time country quotas are established, the relative competitive 
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positions of supplying countries tend to be frozen. Improvements 
in productive efficiency are unavailing, since they have no effect on 
the distribution of shares in the market concerned. Where there 
is not the will to play fairly, and unfortunately this is too often 
the situation, quantitative restrictions provide an easy means of 
discrimination. Licensing systems, whether used in conjunction 
with quotas or not, give wide scope for favoritism. Even if the 
legislators concerned intend in good faith to deal fairly, favoritism 
by administrative authorities is easy. 

It may be concluded that, if the principle of nondiscrimina¬ 
tion is good, quantitative restrictions are bad. 

Treaty Provisions 

Commercial treaties and agreements devote a good deal of at¬ 
tention to quantitative restrictions, which are such a drastic form 
of trade control that they can render worthless any commitments 
regarding tariffs. 

In the early part of the interwar period, certain countries 
concluded bilateral agreements providing that neither party would 
apply quantitative restrictions to the trade of the other. An effort 
to outlaw such restrictions on a broad international scale was made 
on November 8, 1927, when twenty-nine countries signed the 
International Convention for the Abolition of Import and Export 
Prohibitions and Restrictions. [/] This effort failed because the 
convention did not receive the necessary ratifications to make it 
permanently effective. The second major effort to outlaw quanti¬ 
tative restrictions in principle culminated in the General Agree¬ 
ment on Tariffs and Trade concluded at Geneva in 1947 and in 
the Charter for an International Trade Organization drawn up 
at Havana in 1948. These international agreements are discussed 
on page 174. 

During the 30's, however, quantitative restrictions were used 
to an increasing extent and came to be widely accepted as a neces¬ 
sary evil. Treaties and agreements sought, therefore, merely to 
limit the damage caused by such restrictions. An attempt was made 
to mitigate the evil by applying the principle of nondiscrimination. 
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Nondiscriminatory Treatment 

Treaties and agreements commonly provide for most-favored- 
nation treatment in so far as the imposition or nonimposition of a 
quantitative restriction is concerned. In other words, the parties 
agree to impose no quantitative limitation on a product of the 
other party if the like product of any third country is free of such 
restriction. The following is an example of such a clause: 

No prohibition or restriction shall be imposed or maintained on the im¬ 
portation into either country of any article, from whatever place arriving, 
the growth, produce or manufacture of the other country, to which the 
importation of the like article the growth, produce or manufacture of any 
other foreign country is not similarly subject. [ 2 ] 

The most-favored-nation clause is, therefore, applicable to 
the broad question of whether or not a quantitative restriction is 
to be applied. Another problem arises, however, in the attempt to 
require the administration of these restrictions in such a way that 
they will satisfy the most-favored-nation principle. Of particular 
difficulty is the problem of allocating quotas among supplying 
countries. 

It cannot be reasonably contended that the requirement of 
equal treatment applies to quotas in exactly the same manner 
that it applies to tariffs; that each supplying country is receiving 
equal treatment if each has the same quota. Such an allocation 
would be equal in name but almost inevitably discriminatory in 
fact. For example, a country may have been importing 1,000 auto¬ 
mobiles a year, 900 of these being supplied by the United States, 
50 by the United Kingdom, and 50 by France. The importing 
country decides to impose a quantitative restriction and limits 
total importation to 300 automobiles a year. This global quota is 
divided equally among the three supplying countries, 100 to each. 
The quotas are equal, but the allocation is grossly discriminatory. 
Imports from the United States are arbitrarily reduced from 900 
to 100 cars, and those from the United Kingdom and France are 
in each instance allowed to increase from 50 to 100 units. They 
undoubtedly would increase by that full amount if competition 
from the United States were so largely eliminated. In effect, what 
has been done is to transfer 50 units of United States trade to 
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each of its competitors, thereby making them twice as well off as 
they were before, and then to wipe out all except one ninth of 
United States trade. 

This hypothetical sample, which results in a drastic reduction 
in the trade of one country while trade of competing countries 
doubles, is of course extreme. It serves, nevertheless, to illustrate 
the point that in applying the principle of mostdavored-nation 
treatment to quantitative restrictions the desideratum is not equal 
but equitable treatment. [5] 


Basis for Allocation of Quotas 

The obvious way of assuring equitable treatment in the al¬ 
location of quotas is to reduce the trade of the several supplying 
countries in the same proportion. In the illustration used above, 
the United States had nine tenths of the 1,000 units constituting 
the unrestricted market, and the United Kingdom and France 
each had one twentieth. If the 300 units were allocated according 
to these same proportions, the United States quota would be nine 
tenths of 300, or 270 units, and the United Kingdom and France 
would each have one twentieth of 300, or 15 units. The quotas 
are unequal, but they are equitable, because the burden of the 
restriction falls with equal weight on the supplying countries; the 
trade of each is reduced by 70 per cent. 

This is, in essence, the basis for allocation that has come to 
be generally provided for in treaties and agreements. But it is a 
much more simple solution in theory than in practice, for the 
following reasons. 

It is necessary in applying this formula to decide on a period 
that reflects the relative competitive positions of the supplying 
countries, with a view to maintaining this relationship after the 
restriction has been imposed. It is commonly provided in treaties 
and agreements simply that the basic relative position shall be that 
existing in a previous representative period. An example, taken 
from the Trade Agreement of February 19, 1937, between the 
United States and El Salvador, is as follows: 

If the Government of the United States of America or the Republic of 
Ei Salvador establishes or maintains any form of quantitative restriction 
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or control of the importation or sale of any article in which the other 
country has an interest, . . . the Government taking such action will. 


(b) allot to the other country ... a share of such total quantity as 
originally established or subsequently changed in any manner equivalent 
to the proportion of the total importation of such article which such 
other country supplied during a previous representative period, unless 
it is mutually agreed to dispense with such allotment; [^] 

The difficulty in applying such a provision to the mutual 
satisfaction of the parties arises from the fact that views may differ 
as to what period is representative of the relative competitive posi¬ 
tions of the several supplying countries. This is, of course, of some 
importance, since the share of the imports supplied in the period 
chosen will determine, for perhaps a long time to come, the share 
that the contracting party concerned will be permitted to supply. 
The term is inexact, but it is intended to preclude as a base period 
one in which a particular country had supplied an abnormally 
large or small share. For example, if the restricted product were 
an agricultural product, a year in which one of the major suppliers 
had a crop failure would be excluded by the term “representa¬ 
tive.- [5] 

The difficulty of finding a representative period satisfactory 
to all parties has, however, been such that, prior to the war, there 
was a growing tendency to rely less on this basis for allocating 
quotas. The reason for the dissatisfaction with the formula in the 
simple form quoted above is that the determination of present 
shares in a market on the basis of shares supplied in the past makes 
no allowance for relative changes in productive efficiency. It tends 
to deprive both producers and consumers of the rewards of im¬ 
provements in technology and management. 

These considerations explain the difference between the 
formula in the United States-Canada trade agreement of 1938 
and that in the earlier agreement with El Salvador, quoted 
above. The provision in the Canadian agreement is as follows: 

If imports of any article into either country should be regulated either 
as regards the amount permitted to be imported or as regards the amount 
permitted to be imported at a specified rate of duty, and if shares are al¬ 
located to countries of export, the share allocated to the other country 
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shall be based upon the proportion of the total imports of such article 
from all foreign countries supplied by that country in past years, account 
being taken in so far as practicable in appropriate cases of any special 
factors which may have affected or may be affecting the trade in that 
article. In those cases in which the other country is a relatively large sup¬ 
plier of any such article, the Government of the country imposing the 
regulation shall, whenever practicable, consult with the Government of 
the other country before the share to be allocated to that country is de¬ 
termined. [ 6 ] 

This provision seeks to provide more flexibility in the alloca¬ 
tion of shares by placing a little less reliance on shares obtained in 
''past years.'' A base period is still the starting point in determin¬ 
ing the allocation, but it is not to be conclusive. The clause "ac¬ 
count being taken in so far as practicable ... of any special 
factors" permits consideration of technological and other develop¬ 
ments in any of the supplying countries which would tend to show 
that the future share of the trade would be larger than in the 
past. The last sentence of the article provides for consultation 
before shares are allotted, in recognition of the fact that fair al¬ 
location with anything resembling mathematical precision is im¬ 
possible and that discussions in which judgment can be applied 
to relevant facts are appropriate. 

The need for greater reliance on other evidence than a past 
representative period was, of course, greatly increased by the war. 
Any allocation of quotas after 1945 on the basis of a past period 
would skip the abnormal war years and go back to 1939 or earlier. 
Obviously the further back one goes in selecting a base period, the 
less representative the allocation becomes, especially as the inter¬ 
vening war years in many instances greatly and perhaps perma¬ 
nently disturbed existing relationships. 

In formulating postwar agreements, it was, therefore, particu¬ 
larly important to take account of the idea underlying the provi¬ 
sions in the United States-Canada trade agreement. This was done 
in the Havana International Trade Organization Charter drawn 
up in 1948, the relevant provisions of which are quoted below; 

Article 22 

2. In applying import restrictions to any product, Members shall aim at 
a distribution of trade in such product approaching as closely as possible 
to the shares which the various Member countries might be expected ta 
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obtain in the absence of such restrictions, and to this end shall observe 
the following conditions: 


(d) in cases in which a quota is allocated among supplying countries, the 
Member applying the restrictions may seek agreement with respect to the 
allocation of shares in the quota with all other Members having a sub¬ 
stantial interest in supplying the product concerned. In cases in which 
this method is not reasonably practicable, the Member concerned shall 
allot to Member countries having a substantial interest in supplying the 
product shares of the total quantity or value of imports of the product 
based upon the proportions supplied by such Member countries during 
a previous representative period, due account being taken of any special 
factors which may have affected or may be affecting the trade in the 
product. [7] 

These provisions are introduced by a statement of the prin¬ 
ciple (Article 22-2 above) that the distribution of quotas shall 
approach as closely as possible the shares that the supplying coun¬ 
tries “might be expected to obtain in the absence of such restric¬ 
tions." This statement serves as a guide to the kind of evidence 
that is relevant in the discussions among the countries concerned. 

It will be evident that despite all the effort which has gone 
into devising means of preventing discrimination in the allocation 
of quotas, the best that can be hoped for is that flagrant discrimina¬ 
tion will be prevented. No provision can assure that the principle 
of competitive equality underlying the most-favored-nation clause 
will be fully observed. It is difficult to establish country quotas 
that will in fact give each supplying country anything approach¬ 
ing the exact share of the trade it would have had if no restriction 
had been imposed. Once established, positions are frozen because 
of the difficulty of changing allocations later in such a way that 
changes in relative competitive strength among the supplying 
countries will be reflected. To make such a change would mean 
•subtracting from the share of one country and adding it to the 
share of another. This would put a strain on relations with the 
•country whose share is reduced, a situation which the country 
using the system will normally do its best to avoid. The motive for 
improving productive efficiency tends to be weakened, as there 
is no assurance that the ability to offer a better product at lower 
price will result in increased sales in countries with quota systems. 
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Unallocated Quotas 

From the standpoint of giving effect to the principle underly¬ 
ing the most-favored-nation clause, there is something to be said 
for not allocating a global quota among supplying countries. In 
other words, the total quantity of permitted imports of a product 
from all sources might be fixed, and producers in each supplying 
country might be allowed to compete freely with each other until 
the global quota is filled. Such a system would theoretically insure 
complete nondiscrimination among suppliers. 

One objection to such a scheme, however, is that in a race to 
reach the market, nearby supplying countries have an advantage 
over those more remotely situated. Another objection from the 
standpoint of all foreign suppliers is the greater inconvenience 
and possible additional cost resulting from the attempt of suppliers 
in different countries to beat each other under the wire. For the 
importing country, such a system has the defect of increasing to 
some extent the tendency toward bunching shipments early in 
the quota period, and this may result in undesirable effects on 
prices. These considerations tend to result in the allocation of 
country quotas or in the government regulation of trade within 
the unallocated global quota. It should be noted, however, that 
even if country quotas are allocated there is a tendency for com¬ 
peting suppliers in any individual country to race each other to 
the market, a tendency that may give rise to government regulation 
of imports within country quotas. 

Regulation within the global quota may take the form of 
a requirement of a license for each shipment or for specified quan¬ 
tities of goods. This opens up possibilities for discrimination and 
chicanery that are difficult for outside countries to detect and 
combat. Administrative authorities who want to favor imports 
from particular countries may issue and refuse licenses accordingly, 
or may '"discourage” importers by moral suasion from placing 
orders in certain countries. Discrimination, not by legislative act 
or intent, but from sheer favoritism, perhaps by minor adminis¬ 
trative officials, is easy. There is no unfilled country quota to which 
a producer in a foreign country or the importer handling his 
product can refer when a license is refused. The administrative 
authorities, unless obligated by international agreement, need 
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not make public information regarding the amount of imports for 
which licenses have been issued, and the trader, if denied this 
information, cannot point to the fact that ample licensing latitude 
remains within the quota. 

Because of these considerations, treaties and agreements have 
at times required that global quotas be allotted. The trade agree¬ 
ment of 1937 between the United States and El Salvador, quoted 
on pages 165-166, is an example of such a requirement. Later trade 
agreements of the United States, for example, the 1938 agreement 
with Canada, quoted on pages 166-167, do not require allocation. 
Thus the frustrated negotiator turns wearily from one formula to 
another in a vain attempt to provide equity in the administration 
of a system that is inherently inequitable. Both unallocated and 
allocated quotas are open to serious objection. 

Where an unallocated global quota is used, one safeguard 
against abuse is the requirement of full information as to the total 
amount of the quota, the extent to which at any time within the 
period it has been filled, and the amounts entered from or author¬ 
ized for each supplying country. When this is required, there is a 
basis for pertinent questions if a license is refused, and the ex¬ 
posure of any favoritism is facilitated. 

The proposed International Trade Organization Charter per¬ 
mits either allocated or unallocated quotas but lays down rules 
designed to prevent discrimination in the administration of 
quotas. These provisions, which are similar in some respects to 
provisions in bilateral treaties and agreements of various countries, 
including some of those of the United States, are as follows: 

Article 22 

2(c) Members shall not, . . . require that import licenses or permits be 
utilized for the importation of the product concerned from a particular 
country or source. 


3(a) In the case of import restrictions involving the granting of import 
licenses, the Member applying the restrictions shall provide, upon the 
request of any Member having an interest in the trade in the product con¬ 
cerned, all relevant information concerning the administration of the 
restrictions, the import licenses granted over a recent period and the 
distribution of such licenses among supplying countries. 
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Licensing Systems Without Qiiotas 

A licensing system with no publicly announced quotas of any 
kind, either global or country quotas, allows the administrative 
authorities concerned a maximum of freedom to regulate and 
discriminate without regard to the rights and interests of other 
countries. 

Discrimination is made easier, because, since there is no quota, 
there is no unfilled balance to which the trader can point when 
a license is denied. He can be told that for the time being the 
government has decided not to allow the importation of any more 
of the product. **The time being’' may in reality mean until an 
application is received for a license to import from some favored 
country, at which time the administrative authorities will decide 
to resume the granting of licenses '*for the time being." All trade 
in the product may be stopped, at government whim or under 
pressure from domestic protected interests, by the simple process 
of not granting any more licenses. 

In treaties and agreements that seek to provide for nondis- 
criminatory treatment, mere licensing systems are sometimes dealt 
with in the only way that is really effective—by outlawing them. 
This has been done in trade agreements concluded by the United 
States by the requirement that, where any form of quantitative 
restriction is employed, a global quota must be publicly estab¬ 
lished. An example of such a provision, taken from the trade agree¬ 
ment of October 14, 1941, between the United States and Ar¬ 
gentina, is as follows: 

No restriction of any kind shall be imposed by the Government of either 
country on the importation from the other country of any article in which 
that country has an interest, whether by means of import licenses or per¬ 
mits or otherwise, unless the total quantity or value of such article per¬ 
mitted to be imported during a specified period, or any change in such 
quantity or value, shall have been established and made public. [(?] 

The proposed International Trade Organization Charter puts 
the stamp of disfavor on licensing systems without quotas, but, 
unfortunately, does not prohibit them. The following are the 
pertinent provisions: 
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(a) Wherever practicable, quotas representing the total amount of 
permitted imports (whether allocated among supplying countries or not) 
shall be fixed, and notice given of their amount in accordance with para¬ 
graph 3 (b). 

(b) In cases in which quotas are not practicable, the restrictions may 
be applied by means of import licenses or permits without a quota. [g\ 

The other provisions of the Charter, quoted on page 170 in 
the discussion of unallocated global quotas, would be applicable 
to licensing systems without quotas and would afford very con¬ 
siderable safeguards. These provisions require that licenses or 
permits shall not be limited to the importation of a product from 
any particular country and that full information be given as to 
the licenses that have been issued. The right of members of the 
International Trade Organization to use licensing systems with¬ 
out quotas, however, would weaken the safeguards against discrim¬ 
ination. 

In general, all of the foregoing discussion leads to the con¬ 
clusion that an attempt to apply the rule of nondiscrimination to 
quantitative restrictions with anything approaching its effective¬ 
ness as applied to tariffs is bound to fail. Quantitative restrictions 
cannot be applied so that foreign producers will at all times be 
able to supply the market to an extent corresponding to their 
respective abilities to serve consumer interests. 


Nondiscriminatory Administration of Tariff Quotas 

A tariff quota is one that permits a specified quantity of goods 
to be imported at a specified rate of duty or free of duty but re¬ 
quires that imports in excess of this amount enter at a higher rate. 
It is a device for hedging a duty reduction so that an “undue’' 
increase in imports will be prevented. The brakes are automatically 
applied in the form of the original or a higher tariff rate when the 
specified amount of imports has come in. 

In general, treaties and agreements that seek to prevent dis¬ 
crimination in the administration of tariff quotas apply to them 
the same rules that are applicable to quantitative restrictions. For 
example, if a global tariff quota is allocated, it will be done on 
the same basis as an absolute quota, or if licenses are required, 
they will be subject to the same rules that absolute restrictions 
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are subject to. An example of the way in which the subject is dealt 
with in the trade agreements of the United States is found in 
Article III of the Canada-United States trade agreement quoted 
on pages 166-167. 

The draft Charter for the International Trade Organization 
provides that the article dealing with the nondiscriminatory ad¬ 
ministration of quantitative restrictions “shall apply to any tariff 
quota instituted or maintained by any Member.” [zo] 

Prevention and Reduction of Quantitative 
Restrictions 

A provision that forestalls the use of quantitative restrictions 
is usually included in agreements reducing or binding tariffs when 
the parties do not already apply restrictions to the product dealt 
with in the negotiations. Such a provision forbids quantitative 
restrictions on any product in the tariff schedules. An example, 
from the trade agreement of October 14, 1941, between the United 
States and Argentina is as follows: 

No prohibition, restriction or any form of quantitative regulation, . . • 
shall be imposed by the Argentine Republic on the importation or sale of 
any article the growth, produce or manufacture of the United States of 
America enumerated and described in Schedule I [which lists products 
and tariff concessions to the United States], or by the United States of 
America on the importation or sale of any article the growth, produce 
or manufacture of the Argentine Republic enumerated and described in 
Schedule II or III [United States tariff concessions to Argentina], [iz] 

The obvious purpose of this provision is to prevent the nulli¬ 
fication of the tariff concessions by the imposition of quantitative 
restrictions. The prohibition against quantitative restrictions ap¬ 
plies only to products listed in the tariff schedules. On all other 
products the parties are free to impose quantitative restrictions, 
subject to the provisions regarding nondiscriminatory application. 

Where products of special interest to the parties are subject 
to quantitative restrictions when trade-agreement negotiations are 
undertaken, and if their elimination cannot be obtained, pro¬ 
visions for the mitigation of the restrictions on these special prod¬ 
ucts may be included. The trade agreement of May 6, 1936, be¬ 
tween the United States and France furnishes an example: 
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In respect of each product enumerated and described in Schedule III, 
the Government of the French Republic will allocate to the United States 
of America, in addition to the quantity now granted it in accordance with 
the provisions of paragraph i of this Article, an annual supplementary 
quota beginning with the third quarter of 1936, the amount of which 
shall not be less than that specified in the said Schedule. [12] 

"Paragraph 1,” referred to above, provides for an equitable 
allocation of quotas, using the base-period formula. The agreement 
thus seeks to assure nondiscriminatory treatment in applying 
quotas to all products, and, in addition, a relaxation of restrictions 
on particular products. [75] 

Attempts to Eliminate Use of Quantitative 
Restrictions 

The two international efforts to outlaw in principle the use 
of quantitative restrictions took place at periods about twenty 
years apart. The first attempt in November, 1927, was unsuccessful, 
because a sufficient number of the twenty-nine countries signing 
the International Convention for the Abolition of Import and 
Export Prohibitions and Restrictions did not put the agreement 
into force except for a very brief period. [14] The second attempt 
was made in 1947 and 1948 by the General Agreement on Tariffs 
and Trade and the proposed Charter for an International Trade 
Organization. The General Agreement in Article XI prohibits 
quantitative restrictions, with exceptions of the kind discussed be¬ 
low, not only on products in the attached tariff schedules but on 
all products. It represents the first successful attempt by a large 
number of commercially important countries to prohibit quan¬ 
titative restrictions in principle. The draft Charter for the Inter¬ 
national Trade Organization embodies similar provisions among 
its rules of conduct for members in the field of commercial policy. 

Although these international instruments would outlaw quan¬ 
titative restrictions in principle, the immediate practical benefits 
are greatly reduced by exceptions. Practically all agreements re¬ 
garding the nonapplication of quantitative restrictions include cer¬ 
tain standard exceptions. Although they may afford some opportu¬ 
nity for evasion of obligations, this possibility is not of considerable 
importance. The most common standard exceptions are restrictions 
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imposed for public security reasons (for example, a prohibition on 
the importation of seditious literature); for the protection of the 
public health (deleterious foods); on moral grounds (obscene 
literature); on humanitarian grounds (feathers of birds for orna¬ 
mentation); for the protection of plants and animals, including 
measures for protection against disease, as well as against harmful 
seeds; against prison-made goods; for the enforcement of police 
or revenue laws; for the protection of national treasures of artistic, 
archaeological, or historic value; on gold and silver; on the trade 
in arms and munitions. 

There are other exceptions, however, that have more im¬ 
portant policy implications. 


Import Restrictions Corresponding to Internal 
Restrictions 

Treaties and agreements that prohibit the imposition of 
quantitative restrictions usually include a provision similar to the 
national-treatment clause. The provision permits the imposition of 
an import restriction that is equivalent to any restriction on the 
production or sale of the domestic product within the country. An 
example of such an exception, taken from the International Con¬ 
vention for the Abolition of Import and Export Prohibitions and 
Restrictions of November 8, 1927, is as follows: 

Prohibitions or restrictions designed to extend to foreign products the 
regime established within the country in respect of the production, trade 
in, and transport and consumption of native products of the same 
kind. [J5] 

This provision is a catchall exception designed to permit 
a country to do anything to foreign producing and trading interests 
that it does to its own. The greater the degree of internal regula¬ 
tion of production and trade within a country, the more frequently 
will there be occasion to invoke the exception. 

This exception, or some variant of it, has been included in 
trade agreements concluded by the United States. It was intro¬ 
duced in the early 30's when measures such as the National In¬ 
dustrial Recovery and the Agricultural Adjustment acts were 
adopted for dealing with employment and surplus situations. 
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An example of the exception, from the trade agreement of De¬ 
cember 23, 194s, between the United States and Mexico is as 
follows: 

The foregoing provision [forbidding quantitative restrictions on products 
in the schedules of tariff concessions] shall not prevent the Government of 
either country from imposing quantitative regulations in whatever form 
on the importation or sale of any article in conjunction with governmental 
measures or measures under governmental authority operating to regu¬ 
late or control the production, market supply, quality or prices of like 
domestic articles, or tending to increase the labor costs of production of 
such articles, or to maintain the exchange value of the currency of the 
country, [i^j 

The reasoning behind this exception was that, if steps taken in 
the interest of higher or more stable prices involved a limitation 
of American production, foreigners could not be allowed to reap 
the benefits without making their contribution to the scheme. 
In other words, foreign interests should submit to a corresponding 
limitation on their exports to this country and share with the 
domestic interests the burden of creating a better market situation 
for all. 

An exception of this kind appears in the General Agreement 
on Tariffs and Trade and in the proposed International Trade 
•Organization Charter. On the one hand, the exception as it 
appears in these two instruments is narrower because it applies 
only to agricultural and fishery products. On the other hand, the 
exception has been widened somewhat by permitting import 
restrictions on a product if the like product or one *ffor which the 
imported product can be directly substituted” is controlled in¬ 
ternally. [77] Without the exception, it is unlikely that a nation 
pursuing or desiring to pursue internal policies of control would 
abandon them. It would more likely be driven into providing the 
necessary insulation by direct government trading, a method of 
control that is not prohibited by international agreement and that 
offers even greater possibilities than do quotas for restricting inter¬ 
national trade and for discrimination among supplying coun¬ 
tries. [j 5 ] 
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Balance-of-Paymerits Exception 

A further exception to the rule against quantitative restric¬ 
tions is the balance-of-payments exception, which is of great im¬ 
portance and which will allow the extensive use of such restrictions 
during the period of readjustment following World War II. 

The balance-of-payments exception takes account of the fact 
that a country’s foreign-exchange earnings may not be sufficient to 
pay for its import requirements, a common situation in the post- 
World War II era. The destruction of productive facilities and the 
liquidation of foreign investments during the war greatly reduced 
the foreign-exchange earnings of many countries, at the very time 
when they needed a large volume of imports to reconstruct their 
economies. Countries not affected in these ways were affected in¬ 
directly by foreign controls that reduced their export opportuni¬ 
ties, and by the general disruption of the world economy. 

The problem has commonly been dealt with by attempting, 
by means of direct trade and exchange controls, to maintain a 
better balance in the country’s international accounts and to bring 
about a more effective utilization of the country’s foreign-exchange 
resources. In this way a country can cut down imports of luxuries 
and unessentials by means of selective import restrictions and con¬ 
serve its foreign-exchange resources for buying raw materials, foods, 
and other products essential to the national economy. 

A tariff is not suitable for dealing with the problem because as 
an instrument it is not precise enough. Imposition of quotas is the 
most effective way of dealing with the problem. A balance-of-pay- 
ments exception is therefore necessary if there is to be a general 
international obligation not to impose quotas. 

The form of the exception varies from extreme simplicity 
to great complexity. The bilateral trade agreements of the United 
States afford an illustration of the simple form, whereas the draft 
Havana Charter for the International Trade Organization con¬ 
tains the complex form of exception. 

Simple Form of Balance-of-Payments Exception 

Trade agreements of the United States that prohibit quanti¬ 
tative restrictions on products on which concessions are granted. 
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commonly make an exception to permit restrictions to maintain 
the exchange value of the currency of the country/' [ip] 

A simple exception of this kind is seriously defective, since it 
provides no checks whatever to keep the use of the exception within 
the intended limits. It gives a wide-open right to countries in 
balance-of-payments difficulties, or who say they are, to impose 
restrictions, with no attempt to define when a country is in a posi¬ 
tion to warrant the imposition of restrictions. There is no specific 
obligation to remove restrictions when the alleged reason for them 
ceases to exist, and there is no specific provision for settling dis¬ 
putes that may arise. There is, moreover, a serious need for some 
kind of check because of influences that tend to cause a misuse of 
the latitude given. 

In a country desiring to maintain a relatively free economy, 
the danger of misuse of the balance-of-payments exception, though 
great, is less than that in one which has adopted a planned and 
closely controlled economy. The government of a country with a 
free economy will be less able and less disposed to manipulate the 
factors that create or utilize foreign exchange. 

A country with a planned and closely controlled economy is 
in a much better position to ‘Vig'' its foreign-exchange position 
so as to justify the imposition or continuation of balance-of- 
payments restrictions. If it wished to establish a steel, textile, or 
some other industry, it could, theoretically, spend a vast amount of 
foreign exchange for steelmaking or other industrial equipment 
and thereby create a foreign-exchange shortage. It could then 
point to this situation as one that requires the imposition or 
maintenance of import restrictions. Consistently with this need, 
it could cut down imports of products that it is capable of produc¬ 
ing at home and thereby eliminate the need for spending its scarce 
foreign-exchange resources on them. On this basis it might select, 
as the object of import restrictions, steel or other products that 
are produced, or capable in a short time of being produced, by the 
new industries the creation of which has made such a hole in its 
foreign-exchange resources. In other words, the loophole created by 
the balance-of-payments exception could be used, or misused, to 
create industries at the expense of erstwhile foreign suppliers. 

These possible dangers to international trade from the use of 
a balance-of-payments exception by countries with planned econo- 
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mies are doubtless exaggerated. A country's prosperity would, of 
course, suffer seriously from attempts to achieve by these means 
anything approaching self-sufficiency. This theoretical check, how¬ 
ever, does not afford complete comfort. Even countries devoted to 
the principle of free enterprise have often pursued at great cost to 
themselves the fantasy of self-sufficiency. Countries devoted to the 
idea of planning are even more prone to do so. 

Domestic producers in the country that imposes balance-of- 
payments restrictions get a windfall of protection. Even if the re¬ 
striction is a result of a bona fide foreign-exchange shortage, the 
effect is, nevertheless, protective. Foreign goods are shut out. Do¬ 
mestic production fills the gap and to do so may have to expand. 
Once domestic industries have become entrenched under the pro¬ 
tection of balance-of-payments restrictions, there will be stiff re¬ 
sistance to any lowering of this barrier between the domestic in¬ 
dustry and its foreign competitors. If normal trade controls, such 
as import duties, are not bound by international agreement, they 
may replace the balance-of-payments restrictions. If the tariffs are 
bound, governments, under the pressure of the newly created 
vested interests, will be sluggish and reluctant in removing the 
balance-of-payments restrictions. In the absence of any agreed-on 
tests as to whether the restrictions are necessary, excuses for con¬ 
tinuing them will be easy to find. The longer the balance-of- 
payments restrictions remain in effect, the larger and more firmly 
entrenched the new vested interests become, and the greater the 
pressure on the government to protect them. 

The simple exception used in United States bilateral agree¬ 
ments contains no provision to curb the ever-present tendency to 
put on restrictions when the need is slight or nonexistent, or the 
tendency to retain them when the need has passed. The draft Inter¬ 
national Trade Organization Charter and the General Agreement 
on Tariffs and Trade do contain elaborate provisions framed with 
these considerations in mind. This fact explains the length and 
complexity of the balance-of-payments exception in these instru¬ 
ments. 
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Balance-oj-Payments Exception in the Draft 
International Trade Organization Charter 

The balance-of-payments exception itself requires only a sen¬ 
tence to state: 

Notwithstanding the provisions of paragraph i of Article 20 [which pro¬ 
hibits quantitative restrictions], any Member, in order to safeguard its 
external financial position and balance of payments, may restrict the 
quantity or value of merchandise permitted to be imported, subject to 
the provisions of the following paragraphs of this Article. [20] 

There follows more than three printed pages of text, largely 
devoted to insuring that the restrictions will be used only when 
necessary and will be removed promptly when the need has passed. 

The test laid down as to whether restrictions are needed is the 
state of a country’s foreign-exchange reserves. The restrictions may 
be instituted, maintained, or intensified only 

(i) to forestall the imminent threat of, or to stop, a serious decline 
in its monetary reserves, or 

(ii) in the case of a Member with very low monetary reserves, to 
achieve a reasonable rate of increase in its reserves [21] 

These criteria are applied when new restrictions are contem¬ 
plated; [22] when the continuance of existing restrictions are ques¬ 
tioned; [25] or when it appears that the restrictions are not being 
relaxed as rapidly as the counti^’s external financial position is 
improving. [2^] 

There is room for dispute as to whether in specific instances 
there is an ‘‘imminent threat” of a serious decline in reserves, or 
whether reserves are “very low” and a “reasonable” rate of increase 
should be brought about. Therefore, these questions are not left 
to unilateral determination by the country imposing the restric¬ 
tions. The operation of the restrictions in force would be under 
constant observation, not only by countries hurt by them, but by 
the organization; and at any time the restrictions might be chal¬ 
lenged and subjected to review by an impartial international body. 
The organization may recommend the modification of restrictions 
or their entire removal, and, if the recommendation is not com¬ 
plied with, may relieve complaining members of specified obliga¬ 
tions toward the offending member. [25] In other words, abuse 



Quantitative Restrictions i8i 

of the exception may be made costly to the abuser, perhaps by 
measures aimed against its exports. 

These provisions would present difficult problems in practice, 
but they would give far more assurance against the misuse of the 
exception than does a wide-open clause such as has appeared in 
United States bilateral agreements, a clause that set no standards,, 
provided no checks, no possibility of review by an impartial body, 
and no remedies. 

The proposed International Trade Organization Charter 
takes account also of the possibility, above referred to, that a coun¬ 
try may develop a foreign-exchange shortage in consequence of 
internal policies aimed at stability or at speeding up the develop¬ 
ment of its resources. Under the Charter internal policies cannot 
be questioned by other countries, and the lifting of restrictions 
cannot be demanded on the ground that internal policies have 
adversely affected foreign-exchange reserves and given rise to the 
need for balance-of-payments restrictions. {26] This limitation on 
the power of the organization to interfere in a nation’s internal 
policies is one on which most countries would be insistent. It does 
not mean, however, that a country could deliberately misuse 
the balance-of-payments exception without being challenged. The 
Charter provides a basis for challenge by laying on members the 
obligation 

... to pay due regard to the need for restoring equilibrium in their 
balance of payments on a sound and lasting basis and to the desirability 
of assuring an economic employment of productive resources. [27] 

In other words, use must not be made of balance-of-payments 
restrictions to protect inefficient industries. If any measures are to 
be imposed for protectionist purposes, other articles than the 
balance-of-payments article must be invoked. [28] 

Importance of the International Trade Organization 

The proposed Charter makes the rule against the use of quan¬ 
titative restrictions a basic rule of international commercial con¬ 
duct. The external financial position of many countries following 
World War II, however, makes necessary an exception that will, for 
a considerable time, make a wide breach in the rule. An elaborate 
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set of regulations has been devised to keep such restrictions to a 
minimum and to get rid of them as soon as possible. It is evident, 
however, that no set of rules that can be devised will operate them¬ 
selves. Their effectiveness would be very doubtful without an 
impartial body to apply them in the various circumstances that 
wall arise. Although the need for such an organization is particu¬ 
larly great in this connection, it also exists in relation to virtually 
all the complex body of commitments that is necessary to create 
economic peace and cooperation in the world. A world trade or¬ 
ganization is, therefore, badly needed. The General Agreement on 
Tariffs and Trade, which has been put into effect, contains the 
provisions above discussed but lacks the organization to administer 
them. 


Internal Qiiantitative Restrictions 

Internal quantitative restrictions are those that apply to 
foreign goods after they have entered the importing country. For 
example, a so-called mixing requirement may be established under 
which a given proportion of the wheat used in milling flour must 
be of domestic origin. Another example is the requirement that a 
given proportion of the screen time in moving-picture theaters 
must be devoted to the showing of films produced within the coun¬ 
try. [2p] The purpose of such measures is, of course, to protect 
domestic producers whose product is so inferior (from the con¬ 
sumer's standpoint) or so costly that it cannot meet foreign com¬ 
petition on equal terms. 

In considering the relevant treaties and agreements, it is 
desirable to distinguish provisions that are applicable to products 
on which tariff concessions have been made from those that are 
applicable to all products generally. On products the subject of 
tariff concessions, the provisions relating to internal quantitative 
regulation serve the special purpose of preventing the nullification 
or impairment of the tariff concessions. In trade agreements of 
the United States the relevant provisions provide in effect national 
treatment for such products. For example, the trade agreement of 
November 17, 1938, with Canada in effect provides that no quan¬ 
titative restriction shall be imposed by either party on the importa¬ 
tion “or sale" of products on which it has granted tariff concessions 
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unless like domestic products are subject to the same restric¬ 
tion. [50] 

On products that are not the subject of tariff concessions, if 
internal quantitative regulations are dealt with at all, most- 
favored-nation treatment is commonly provided for. The general 
most-favored-nation clause in treaties and agreements is sometimes 
drawn broadly enough to cover such restrictions. For example, 
the most-favored-nation clause in the above-mentioned trade 
agreement with Canada applies '‘to all laws or regulations affect¬ 
ing the sale or use of imported goods within the country.'’ A similar 
provision appears in other trade agreements of the United States. 

Most-favored-nation treatment in respect of internal quanti¬ 
tative restrictions, even where there are no tariff concessions to 
safeguard, is deficient in two respects. 

The first deficiency results from the fact that if national 
treatment with respect to internal taxes is a desirable commitment, 
national treatment with respect to internal quantitative restric¬ 
tions should be provided. A country could easily nullify the value 
of a guarantee of national treatment with respect to internal taxes 
by the imposition of a mixing requirement. Most-favored-nation 
treatment would not prohibit the mixing requirement, since that 
clause does not prevent discrimination between foreign and do¬ 
mestic suppliers, which is what a mixing regulation does. 

The draft International Trade Organization Charter remedies 
this defect by making the rule of national treatment as applied 
to internal taxes, applicable to internal quantitative restrictions, 
and by providing specifically that 

no Member shall establish or maintain any internal quantitative regula¬ 
tion relating to the mixture, processing or use of products in specified 
amounts or proportions which requires, directly or indirectly, that any 
specified amount or proportion of any product which is the subject of the 
regulation must be supplied from domestic sources. Moreover, no Mem¬ 
ber shall otherwise apply internal quantitative regulations in a manner 
contrary to the principles [national treatment] set forth in para¬ 
graph 1. [31] 

Internal quantitative regulations existing on the date of the Char¬ 
ter may be retained but are subject to modification or elimination 
by negotiation. 

Another objection to the most-favored-nation clause in this 
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particular instance is that nondiscrimination in respect to quanti¬ 
tative restrictions means equitable rather than equal treatment. 
Therefore the most-favored-nation clause, in its usual form of 
securing equal treatment, is defective as a means of preventing 
discrimination among foreign suppliers. This defect is remedied 
by the draft International Trade Organization Charter, which 
prohibits the allocation of quotas in applying any restrictions that 
remain in force: 

No internal quantitative regulation relating to the mixture, processing or 
use of products in specified amounts or proportions shall be applied in 
such a manner as to allocate any such amount or proportion among ex¬ 
ternal sources of supply. [52] 

A provision of this type applied to internal quantitative 
regulations presents fewer complications than it would if applied 
to quantitative regulation of imports. The main difference is that 
a mixing regulation may require only that a certain proportion 
of the finished product shall consist of a locally produced material. 
It does not limit the amount of the finished product that can be 
produced nor does it, therefore, limit the importation or use of 
the foreign product directly. The need for licensing or quota 
systems does not exist. 
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Payments for Goods 


After an exporter has sur¬ 
mounted the tariff of another country or squeezed past the closing 
door of a quantitative restriction, he may still have to face the 
problem of getting paid for his goods in his own currency. The 
importer may be solvent and willing, but government exchange 
control may limit remittances in the exporter's currency. If the 
exchange control is severe, the exporter may decide not to ship 
his goods at all. Exchange control, therefore, is another of the 
numerous barriers to international trade. 

Multilateral Trade 

The basic aim of the most-favored-nation principle is to secure 
the benefits of multilateral trade. One of the chief sources of dis¬ 
crimination, and hence a serious enemy of multilateral trade, is 
exchange control. The nature and importance of multilateral 
trade can best be seen by a concrete example. 

In 1938 Brazil's trade with the world as a whole was roughly 
in balance, but with respect to no single foreign country were 
Brazil’s exports and imports in balance. 

Under a system of multilateral trade a nation can use the 
foreign exchange it earns by selling to one country to buy goods 
in any other country. This is exactly what Brazil did when it used 
the $65,000,000 created by its excess of exports to the United States, 
France, and the other countries in the left-hand column, to pay 
for its excess of imports from Germany and the other countries 
in the right-hand column, [j] 
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For example, Brazil’s credit of 129,000,000 with the United 
States was not spent in this country but rather in Germany and 
other countries. The reason for this was that Brazil could obtain 
in these other countries goods of a kind, or quality, or at a price 



Brazil 



Trade 

IN 1938 



(Millions of Dollars) 



Exports Exceeded 


Imports Exceeded 

In Trade with 

Imports by 

In Trade with 

Exports by 

United States 

29 

Germany 

18 

France 

11 

United Kingdom 

5 

Japan 

10 

Argentina 

22 

Netherlands 

9 

Belgium-Luxemburg 1 

Uruguay 

2 

Sweden 

1 

Denmark 

3 

Portugal 

3 

Italy 

1 

Canada 

3 



Switzerland 

2 



India 

3 



Others 

7 

Total 

65 


65 


Source: U.S. Department of Commerce, Bureau of Foreign and Domestic Commerce, 
Foreign Commerce Yearbook^ 1939, p- 173- 


that could not be matched in the United States. In consequence, 
under this system of multilateral trade Brazilian consumers re¬ 
ceived better goods at lower cost than would have been possible if 
all the proceeds of exports to the United States had been spent in 
this country. 

Producers throughout the world also benefited from this 
pattern of trade. They were rewarded each according to his abilities 
to serve Brazil. There is fair play for all concerned under such a 
system—a simple basis for commercial policy more honored in the 
breach than in the observance. 

Exchange Control as a Source of Discrimination 

A bulwark of the system of multilateral trade is the most- 
favored-nation principle. The pattern of multilateral trade may 
be blurred or disorganized by any discriminatory measure, such 
as preferential tariffs or quotas. But the arch enemy is exchange 
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control whereby one country can in certain circumstances induce 
another to discriminate against third countries. It is the more 
dangerous because the country committing the offense against the 
most-favored-nation principle may not have the main burden 
of guilt. It may be a party to the crime but not the party primarily 
responsible for it. 

The way in which exchange control can be used to induce 
discrimination may be illustrated by a hypothetical example. A 
hypothetical illustration is used to avoid an invidious one, this 
solicitude being in consideration of the fact that discrimination 
of this kind often is induced by circumstances beyond the control 
of the country causing the discrimination. 

If the United States were pursuing a discriminatory policy, 
which most fortunately for itself and the world it is not, it could 
turn to its own short-run advantage a trade situation such as that 
of Brazil. It could block the conversion into other currencies of 
the $29,000,000 accruing to Brazil from its excess of exports to 
the United States. Brazil would either have to spend the money 
in the United States or be left with a sterile asset on its hands. 
In order to utilize the $29,000,000 asset, the Brazilian government 
might force or influence Brazilian importers to buy in the United 
States by discriminating against the trade of other countries. Thus 
the United States, while not itself discriminating, would be guilty 
of another country’s discrimination. 

The offense of the United States would be an offense not only 
against the countries discriminated against but also against Brazil. 
Our action would be nothing less than confiscatory. To exaggerate 
for the sake of illustration, if the $29,000,000 spent here would buy 
only two thirds of the goods that it would buy in other countries, 
the United States would in effect have confiscated one third of the 
wealth represented by this portion of Brazil’s exports. If some of 
the goods Brazil wanted were not at once available in this country 
and there was long delay in providing them, our action would 
amount to a forced loan. 

Such action on our part, when the tag of smart policy is 
removed, would be nothing less than reprehensible. It would be 
the sort of ‘*smart policy” that has so often been practiced by 
nations and that has done so much to undermine the prosperity 
and peace of the world. It is a blind policy that sees the gains and 
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ignores the consequent losses, a naive policy that assumes that one 
nation can be selfish, avaricious, and unfair in pursuit of its own 
advantage but that other nations will meekly abstain from similar 
tactics. It would be a policy of opportunism, of living by wits rather 
than merits, a policy based on the idea that the world owes us a 
living. 


Reasons for Bilateralism 

The type of policy just illustrated, which permits a country 
to spend foreign exchange only in the country where it is earned, is 
called bilateralism, in contrast to multilateralism. The reason for 
bilateralism may be either necessity or a deliberate self-seeking 
policy. 

Under a policy of bilateralism, a country's currency cannot be 
converted into other currencies. A country may have felt it neces¬ 
sary to impose this exchange control because of balance-of-pay- 
ments difficulties, in other words a scarcity of foreign-exchange 
resources. 

There may be a variety of reasons for this scarcity of foreign 
currencies, but the immediate and dominant cause is likely to be 
that the country's products are not being exported in adequate 
quantities. This condition in turn may be due to atrophy in the 
industries of the country and a failure on their part to keep abreast 
of foreign competitors in technology and management. It may be 
due to external factors like foreign-trade barriers or bad economic 
conditions in foreign markets, such as resulted from the tariff 
policies of many countries in the 20's, and the world-wide economic 
depression in the early 30's. It may be due to war damage to produc¬ 
tive facilities, to dislocations caused by wartime abandonment of 
facilities for producing peacetime goods, or to the loss of income 
from foreign investments that were liquidated to finance a war 
effort. 

When, for these or other reasons, foreign exchange becomes 
scarce, exchange control is considered necessary to prevent a drain 
on the scarce resources. Without exchange control Argentine ex¬ 
porters, for example, who accumulated pounds sterling in Britain 
in payment for their goods could sell the pounds for dollars and 
Britain's dollar holdings would be reduced. The British bank 
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would deduct pounds from the Argentine's London balance and 
give in return a draft on the bank’s dollar balance in New York. 
In effect the London bank has more pounds because of its reduced 
liability in the Argentine account and fewer dollars in New York. 
Such a situation might be prevented by exchange control. 

When a country’s currency becomes inconvertible, other 
countries that accumulate it will be eager to utilize these holdings. 
They can do so only by buying the goods or services of the country 
whose currency is inconvertible. In order to do this, the other 
countries will be impelled to discriminate in one way or another 
against the goods of third countries. The exchange control estab¬ 
lished by a country may thereby induce discrimination in its favor 
abroad, but such a country may not, because of circumstances 
beyond its control, be culpable. 

Inconvertibility as a Protectionist Policy 

There are, however, circumstances in which inconvertibility 
rests more on policy than on necessity; where discrimination is the 
aim and not a by-product. There are also situations in which mo¬ 
tives get confused and the trade advantages obtained are ration¬ 
alized as necessary. 

Bilateralism is protectionism in a special form. It is, indeed, 
protectionism’s finest flower. A country pursuing bilateralism as 
a trade policy is not content with protection of domestic pro¬ 
ducers in the home market. It obtains for them protection from 
foreign competition in the markets of independent foreign coun¬ 
tries. It provides sheltered areas for them far from the barricaded 
home shores and affords them the maximum opportunity to 
atrophy in peace. 

Bilateralism, as a deliberately chosen policy, breathes the 
spirit of ruthless nationalism. Its greatest promoter and prac¬ 
titioner was Hitler’s Germany. The deliberate choice of bilateral¬ 
ism as a trade policy reflected Germany's ruthless and antisocial 
attitude. 

In actual practice, however, no other instance is known in 
which a country merits so clear-cut an indictment. Usually some 
justification can be found for blocking the convertibility of cur¬ 
rency held by foreigners. The fact, however, that bilateral policies 
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have a by-product of export advantage sometimes makes govern¬ 
ment officials and the people imagine a necessity for them when 
it does not in reality exist. Bilateral policies may not be deliberately 
adopted for predatory reasons, but they may not be relinquished 
as rapidly as would be possible if the heart were set on re-establish¬ 
ing convertibility at the earliest possible moment. 

Where the ideology of planning has taken hold, the idea of 
controlling trade relations in such a way that trade with each 
country is neatly balanced, or a definite relationship between ex¬ 
ports and imports is established, is bound to have an appeal. A 
balanced or a stabilized trade relationship with each country re¬ 
duces the uncertainty attending an unregimented foreign trade 
and makes this section of the economy more amenable to planning. 
In planned economies a system that inevitably tends to reduce 
international trade may be a matter of less concern than it would 
be elsewhere. There will be at least greater assurance of steady 
foreign markets for the portion of the national production that is 
planned for sale abroad, and the planner’s worries as to the effect 
of domestic measures on the competitive position of the country 
in export markets may be reduced. 

Methods of Creating Inconvertibility 

A country seeking for any reason to bring about a closer 
balance of trade or payments with another country may do so by 
unilateral action, simply by stopping the conversion into other 
currencies of foreign holdings of its own currency. In the absence 
of some compelling necessity such as may be created by war or its 
aftermath, this action would be highhanded and offensive to the 
foreign countries concerned. Moreover, it would have undesirable 
effects on the financial standing of the country concerned and on 
its relationships with other countries. 

For these reasons the convertibility of funds held by particular 
countries is often suspended by some form of agreement with these 
countries. These agreements provide in effect that one or both of 
the parties will not convert holdings of the other’s currency into 
the currencies of third countries. Such agreements may take differ¬ 
ent forms and be called by different names, such as payments or 
clearing agreements. 
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Payments Agreements 

An example of a payments provision is to be found in the 
agreement of May i, 1933, between the United Kingdom and 
Argentina: 

Whenever any system of exchange control is in operation in Argentina, 
the conditions under which foreign currency shall be made available in 
any year shall be such as to secure that there shall be available, for the 
purpose of meeting applications for current remittances from Argentina 
to the United Kingdom, the full amount of the sterling exchange arising 
from the sale of Argentine products in the United Kingdom after deduc¬ 
tion of a reasonable sum annually towards the payment of the service 
of the Argentine public external debts (national, provincial and munici¬ 
pal) payable in countries other than the United Kingdom. [2] 

In other words, the pounds that Argentina earns by exporting to 
Britain can be used only, with a few exceptions, for the purchase 
of British goods and services. This provision should be considered 
in relation to Argentina’s trade position with both the United 
Kingdom and the United States. 

Trade of Argentina with 
THE United Kingdom and 
THE United States 

1932 

(Millions of Paper Pesos) 

Argentine Exports Argentine Imports Balance 

United Kingdom 465 178 + 287 

United States 44 118 — 74 

Source: Foreign Commerce Yearbook , 1936, p. 189. 

In 1932 Argentina acquired pounds sterling from exports to 
the United Kingdom in excess of those required to pay for Ar¬ 
gentina’s imports from that country, to an amount equivalent to 
287 million pesos. Argentina’s exports to the United States fell 
short of providing enough dollars to pay for Argentine imports 
from tliis country by an amount equivalent to 74 million pesos. 
As long as the surplus pounds were freely convertible into dollars, 
they could be used to purchase goods in the United States. Under 
the agreement of 1933 this could no longer be done, and a trade 
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advantage was given the United Kingdom at the expense of Ar¬ 
gentina and the United States. [5] 

As was to be expected, the continuing bilateral character of 
Argentina’s trade relations with the United Kingdom had impor¬ 
tant repercussions on trade relations between the United States and 
Argentina. The Argentine government, faced with the need of get¬ 
ting the benefit of the funds accumulating in Great Britain, took 
steps to influence traders to buy British goods. It accomplished this 
by discouraging imports from countries with which Argentina had 
an unfavorable trade balance, notably the United States, by means 
of discriminatory exchange rates. This action in turn caused a con¬ 
troversy between Argentina and the United States. An initial effort 
to settle the dispute by means of a trade agreement failed because 
of Argentina’s professed inability to give the guarantee of complete 
most-favored-nation treatment that the United States insisted on. 
A renewal of the effort resulted in the trade agreement of October 
14, 1941, but it was not a very satisfactory agreement from the 
standpoint of the United States, as indicated by the following note 
accompanying the agreement: 

THE ARGENTINE MINISTER OF FOREIGN AFFAIRS 
AND WORSHIP TO THE AMERICAN AMBASSADOR 

Ministry of 

Foreign Affairs and Worship 

Buenos Aires, October 14, 1941 

Mr. Ambassador: 

I have the honor to refer to the discussions during the course of the 
negotiations of the trade agreement between our two Governments signed 
this day regarding the provisions of the agreement which provide for 
non-discriminatory treatment by each country to the trade of the other. 

During the negotiations of the agreement, the representatives of the 
United States Government have emphasized the great importance which 
that Government attaches to these provisions. The representatives of the 
Argentine Government have stated, on their part, that their Government 
likewise attaches great importance to these provisions and to the prin¬ 
ciple of unconditional most-favored-nation treatment which underlies 
them. They have pointed out that this principle is the basis of Argentine 
commercial policy, which has for its objective the development of Argen¬ 
tine foreign trade on a multilateral basis. 
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The representatives of the Argentine Government have also pointed 
out that the ability of Argentina to give full effect to these principles is 
dependent on circumstances beyond the control of Argentina. Recently, 
the Argentine trade-and-payments position has been aggravated to a 
very important extent by the trade and financial controls which have 
been adopted by the belligerents in the present European conflict, 
notably the United Kingdom, one of the principal markets for Argen¬ 
tine export products. In particular, the inability of Argentina to convert 
freely into dollars the proceeds of sales to the United Kingdom makes 
it impossible for the Argentine Government to extend full non-dis- 
criminatory treatment to the trade of the United States of America. 

The representatives of the Argentine Government have accordingly 
stated in the negotiations that the acceptance by the Argentine Govern¬ 
ment of the provisions of the trade agreement relating to non-discrimina- 
tory treatment must be qualified by the practical limitations which are 
imposed on the Argentine Government’s freedom of action by the cir¬ 
cumstances to which I have referred. However, they have assured the 
representatives of the United States Government that, subject to the 
practical limitations imposed by the existing payments arrangement in 
effect between Argentina and the United Kingdom, the Argentine Gov¬ 
ernment will at all times give the fullest possible effect to the provisions 
under reference. They have further assured the representatives of the 
United States Government that, as soon as it becomes possible for Argen¬ 
tina to convert its sterling balances into free currencies, the Argentine 
Government will give full effect to those provisions. 

The representatives of the Argentine Government expressed the 
hope that the reconstruction of world economy after the war would 
create favorable conditions that would enable Argentina to participate 
in an active interchange with other nations within a liberal system in 
which the barriers, which in recent times handicapped its normal develop¬ 
ment, have been eliminated. 

Accept, Mr. Ambassador, the renewed assurances of my highest 
consideration. 

E. RUIZ GUINAZti 

The Honorable 

NORMAN ARMOUR 

Ambassador Extraordinary and Plenipotentiary 
of the United States of America [4] 
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Clearing Agreements 

Another type of agreement with the same general purpose and 
ejffect as a payments agreement is the so-called clearing agreement. 
The difference between payments and clearing agreements is essen¬ 
tially a difference in the mechanism; they both have the same aim 
of promoting bilateral trade. A clearing agreement establishes a 
mechanism to segregate funds arising out of transactions between 
the two countries and to insure that these funds are used only for 
trade between the two countries. This is done by the creation, in 
one or both of the countries, of a clearing account into which 
importers pay, in local currency, amounts due to creditors in the 
other country, and from which exporters receive payment, in local 
currency, of the amounts due from persons in the other country. 

The clearing process tends to force a balance in the trade 
between the two countries at the expense of consumers in both 
countries and producers in third countries. If the trade between 
the parties does not naturally balance, there will be an accumula¬ 
tion of local currency in one or the other of the clearing accounts. 
If country A, which has a clearing agreement with country im¬ 
ports more from B than it exports to it, the inpayments of local 
currency in the clearing account in A will exceed the outpayments, 
and a balance to the credit of B will build up. At the same time, the 
clearing account in B will become exhausted, because outpayments 
to exporters will exceed the inpayments of importers. Exporters 
in B will be unable to do any business until additional imports 
from A make more funds available in the account. 

To deal with such a situation, B may find it necessary to dis¬ 
criminate against suppliers in third countries in order to stimulate 
imports from A and so build up the clearing account and enable 
B"s exporters to get paid. Another way of balancing the accounts 
is by a reduction in A*s imports from B. It is obvious that both of 
these methods will reduce world trade as a whole. 

Provisions for Combating Discriminatory Exchange 

Control 

Exchange control may be applied so as to nullify a guarantee 
of most-favored-nation treatment or its equivalent with respect 



Payments for Goods 

to duties and quantitative restrictions. For example, an exporter 
in the United States might have a guarantee of full nondiscrimina- 
tory treatment in Argentina with respect to tariffs, import quotas, 
and the like, and yet he might find it impossible to do business. 
There would be willing customers to whom to sell his goods, but he 
might be paid in local currency and be unable to convert the money 
into dollars because of exchange control. These controls may have 
been introduced because the country found itself with an inade¬ 
quate amount of foreign-exchange reserves and felt it necessary 
to ration the exchange which was available among various claim¬ 
ants. 

To prevent an undue diversion of trade as a result of this 
situation, treaties and agreements have included provisions that 
relate to the administration of exchange control. Provisions may 
require most-favored-nation treatment with regard to rates of 
exchange and taxes on exchange transactions. Additional guaran¬ 
tees have been provided that relate to the basis on which available 
exchange will be allocated among claimant countries. In some 
instances most-favored-nation treatment has been granted in re¬ 
gard to making exchange available, but a general most-favored- 
nation clause is of doubtful applicability in this matter. The ques¬ 
tion arises, as in the matter of quantitative restrictions, whether 
most-favored-nation means equal or equitable treatment, whether 
it calls for equality as to the amount of exchange provided for pay¬ 
ments to each supplying country, or a varying amount related to 
the volume of imports from each of them. 

An attempt to deal with the problem by provisions analogous 
to those relating to quantitative restrictions was made in certain 
agreements of the United States. The following provision from 
the trade agreement of February 19, 1937, with El Salvador is an 
example: 

With respect to the exchange made available for commercial transactions, 
it is agreed that the Government of each country shall be guided in the 
administration of any form of control of foreign exchange by the prin¬ 
ciple that, as nearly as may be determined, the share of the total available 
exchange which is allotted to the other country shall not be less than 
the share employed in a previous representative period prior to the es¬ 
tablishment of any exchange control for the settlement of commercial ob¬ 
ligations to the nationals of such other country. [5] 
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The application of a quota formula is bound to be even less success¬ 
ful when it is applied to exchange control than when it is applied 
to quantitative restrictions, because it is much more difficult to 
keep track of transfers through banks than of the physical imports 
of goods through customhouses. 

Since relatively precise rules for dealing with quantitative 
restrictions had been evolved, another method of dealing with the 
problem was by means of a provision requiring in effect the use of 
quantitative restrictions rather than, or in conjunction with, ex¬ 
change control by countries in balance-of-payments difficulties. 
Such a provision appears in a later trade agreement of the United 
States, that with Ecuador, signed on August 6,1938. The agreement 
provides that if either party establishes any form of control of the 
means of international payment, it shall 

. . . impose no prohibition, restriction, nor delay on the transfer of pay¬ 
ment for imported articles the growth, produce, or manufacture of the 
other country, or of payments necessary for and incidental to the im¬ 
portation of such articles [ 6 ] 

The effect of this absolute commitment is to require immedi¬ 
ate payment for all goods that are allowed to enter the country. 
Under such a provision any regulation of trade would have to be 
accomplished, not by restricting transfers, but by regulating im¬ 
ports. [7] The commitment has the advantage of preventing the 
accumulation of unpaid-for imports and long delays in the receipt 
of payment by optimistic exporters who are so eager to make sales 
that they are willing to take a chance on delay in getting payment 
in their own currency. 

Later agreements of the United States returned to a general 
formula requiring nondiscriminatory treatment and attempted to 
avoid the technical difficulty of applying the most-favored-nation 
clause to exchange and quantitative allocations by the following 
provision: 

. . . In general the control shall be administered so as not to influence 
to the disadvantage of the other country the competitive relationships be¬ 
tween articles the growth, produce or manufacture of the territories of 
that country and like articles the growth, produce or manufacture of third 
countries. [<9] 
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Basic Conflict between Policies of Bilateralism and 
Nondiscrimination 

Provisions of the kind cited above are an attempt to deal with 
a basic problem by superficial means. There was far less value in 
these provisions themselves than in the kind of agreements of 
which they were a part. These agreements reduced tariffs and 
other barriers to international trade and thereby touched one of 
the roots of the problem, namely the balance-of-payments diffi¬ 
culties that cause the adoption of exchange control. The trade 
agreement concluded with Argentina was not a satisfactory one 
so far as the provisions relating to nondiscriminatory treatment 
in the allocation of exchange were concerned, but the tariff re¬ 
ductions made by the United States were a step toward meeting 
the problem by providing Argentina with more free exchange. 

It will be evident that as countries advance along the road of 
bilateralism, they will find it more and more difficult to give non¬ 
discriminatory treatment to countries with which they have an 
adverse balance of trade or payments. If a large proportion of the 
exchange earned from a country’s exports is earmarked by pay¬ 
ments or clearing agreements for imports from countries re¬ 
ceiving these exports, there will not be enough free exchange left 
to meet the demands for payments to countries with which there 
is a deficit. Discrimination will, therefore, be inevitable. The only 
way in which provisions for nondiscriminatory treatment could be 
made effective would be the termination of some of the payments 
or clearing agreements. 

As indicated earlier, balance-of-payments difficulties are at 
the root of exchange control and of the nonobservance of the 
most-favored-nation principle. Balance-of-payments difficulties are 
in turn caused by inadequate exports, which may result from 
governmental trade barriers. The bilateral agreements of the 
United States, the General Agreement on Tariffs and Trade, and 
the proposed International Trade Organization Charter, which 
combine the reduction of trade barriers with adherence to the 
most-favored-nation principle, all strike at a root of the problem. 
If these agreements are carried out in good faith, balance-of- 
payments difficulties may in time disappear. Good faith will also 
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require that the liquidation of payments and clearing agreements 
and other bilateral arrangements keep exact pace with this im¬ 
provement, without allowing any short-run, competitive-trade 
advantage to cause a lag. 



CHAPTER XVII 
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State Trading 


The interference of governments 
with international trade ranges from tariffs through quantitative 
restrictions and exchange controls to government determination 
of what goods will be bought, in what amounts, from what sup¬ 
pliers, and on what prices and terms. 

An individual country that sets foot on the protectionist road 
has taken the first step in interfering with private trade. It may stop 
with a moderately protective tariff, but there is a strong tendency, 
once the protectionist theory is adopted, to carry it to extremes. 
There is, moreover, always the danger that interference at one 
point may have a chain of consequences that leads to interference 
at other points. For example, some relationship certainly exists 
between the highly protectionist policy of the United States that 
culminated in the Tariff Act of 1950, and in the agricultural- 
adjustment programs instituted in the 30’s. A policy that reduces 
foreign trade and destroys export markets creates surpluses for 
producers hitherto dependent on disposing of a substantial part 
of their production abroad. These in turn cause low prices, which 
may give rise to government intervention in the form of price 
supports, which stimulate production and more surpluses unless 
there are production controls. 

Once the idea of government interference with private trade 
takes hold, all of the vigilance of moderates will be required to 
throw a block across the road that leads to constant government 
encroachment on private trade or even to the supplanting of it. 

Tlie line between state trading and state control of private 
trade is not a sharp one. In managed economies, private trading 
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activities may be so closely regulated that the step to government 
trading is barely perceptible. A government may be considered 
definitely to have crossed the line, however, when it not only 
determines, directly or through an organization under its com¬ 
plete control, what goods will be bought and from what sources 
but also negotiates the price to be paid or offered and the other 
terms of sale. 

A government engaged in trading operations has reached the 
ultimate stage of trade control. It may cause the foreign trade of 
the country to contract merely by stopping, or reducing the scale 
of, its buying or selling operations. It may cause trade to expand 
by resuming or increasing them. It may discriminate among 
suppliers or customers merely by dealing with some and not with 
others. 

The problem confronting negotiators of international trade 
arrangements is one of determining what rules of conduct are 
desirable and applicable where foreign trade is in the hands of a 
government. There are two main purposes that commitments 
should be designed to serve, the limitation of protection afforded 
domestic producers and the prevention of discrimination among 
foreign suppliers. 

The rules and commitments that have been evolved over the 
years have been based mainly on the supposition that trade will be 
in private hands, and they have aimed at reducing government 
interference with private traders. When the idea of government 
interference is carried to the point of state trading, such provi¬ 
sions obviously cease to apply. If state-trading as well as free- 
enterprise countries are to abandon jungle law in their trade 
relations with the rest of the world, a basis for relations between 
the two types of economy must be found that will be as binding on 
one as on the other. 

Nondiscrimination by State-Trading Countries 

A country in which trade is in private hands usually binds it¬ 
self by commercial treaties and agreements not to discriminate 
against the trade of other countries. The most-favored-nation 
clause as applied to tariffs serves this purpose well. When govern¬ 
ment interference with private trade is increased by the use of 
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quantitative restrictions, the problem becomes more difficult, but 
rules have been evolved in an effort to prevent discrimination and 
to preserve the multilateral system of trade, [i] 

The rules applicable to quantitative restrictions might con¬ 
ceivably be adapted to state-trading operations. This could be 
done by an international agi'eement in which a state-trading coun¬ 
try undertook that its purchases from another contracting party 
would be proportionate to the share of imports that the supplying 
country furnished in a previous representative period. Such a 
formula might, however, have little meaning if state-trading 
operations had been long in effect, because during the period in 
which the state had been engaged in trading operations its pur¬ 
chases might have been made in a discriminatory manner. If state 
trading has been adopted recently or, though long in force, appears 
to have been conducted on a commercial basis without serious 
discrimination, such a formula might have some value. The main 
objection to it is that it does not reflect changes in the competitive 
situation. So far as it is known, this method of solving the problem 
has not been used. 

One actual approach to the problem is illustrated by the 
Agreement of August 4, 1937, between the United States and 
the Soviet Union, effected by an exchange of notes. [2] In this in¬ 
stance a free-enterprise country and a state-trading country sought 
to establish their relations with each other on a nondiscriminatory 
basis. The United States on its part guaranteed the U.S.S.R. most- 
favored-nation treatment in customs matters. This meant that 
Soviet products obtained the benefit of all the tariff reductions 
made by the United States in trade agreements with other coun¬ 
tries. For the United States exports to the Soviet Union a guarantee 
of most-favored-nation treatment would have little or no value, 
for the obvious reason that government purchasing decisions 
rather than customs duties or other trade controls determined 
the source of Soviet imports. This fact was recognized by the 
absence in the agreement of a reciprocal pledge of most-favored- 
nation treatment by the Soviet Union. However, in tlie agreement 
the Soviet Union made the following commitment: 

Two. On its part the Government of the Union of Soviet Socialist Re¬ 
publics will take steps to increase substantially the amount of purchases 
in the United States of America for export to the Union of Soviet Social- 
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ist Republics of articles the growth, produce or manufacture of the United 
States of America. [5] 

In an accompanying note the Soviet government stated that 
“the economic organizations of the Union of Soviet Socialist 
Republics intend to buy in the United States of America in the 
course of the next twelve months American goods to the amount 
of at least forty million dollars.'' [./] 

The agreement was renewed from time to time and the mini¬ 
mum amounts intended to be purchased were increased. Actually, 
the purchases substantially exceeded the minimum amounts 
specified. 

This more or less arbitrary figure of minimum purchases by 
the Soviet Union may be regarded as an attempt to assure the 
United States of a fair share of the Soviet Union’s total imports, 
since it was the quid pro quo for the United States commitment to 
grant the Soviet Union most-favored-nation treatment with respect 
to the American tariff. In any event it was a rough-and-ready way 
of attempting to put the relations between a free-enterprise and a 
state-trading country on an equitable basis. 

Some trade agreements concluded in the interwar period 
attempted to prevent discrimination on the part of state-trading 
countries by the so-called “commercial considerations" formula. 
An example, taken from the trade agreement of November 17, 
1938, between the United Kingdom and the United States is as 
follows: 

If either High Contracting Party should establish a monopoly for the 
importation into or the production or sale in the territories of that High 
Contracting Party of a particular article, or should grant exclusive privi¬ 
leges to one or more agencies for any of these purposes, or if either High 
Contracting Party should take measures to enable such a monopoly to be 
established or such exclusive privileges to be granted, the commerce of 
the territories of the other High Contracting Party shall receive fair and 
equitable treatment in respect of the foreign purchases of such monopoly 
or agency. To this end such monopoly or agency will, in making its for¬ 
eign purchases of any article, be influenced solely by considerations, such 
as those of price, quality, marketability and terms of sale, which would 
ordinarily be taken into account by a private commercial enterprise in¬ 
terested solely in purchasing on the most favorable terms. [5] 
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An obvious defect of this undertaking is the difficulty of 
applying it. About all that can be said for it is that it puts the 
government trader on his good behavior and gives a basis for 
diplomatic protest in the more or less obvious instances in which 
government purchases are influenced by political rather than 
commercial considerations. 

The proposed International Trade Organization Charter also 
uses a “commercial considerations'* formula, similar to that in the 
United States-United Kingdom Trade Agreement, for preventing 
discrimination by state-trading countries. \6] 

Limiting the Protection Afforded by State Trading 

The formulation of commitments to prevent discrimination 
among foreign countries by state-trading countries is difficult 
enough, but undertakings to limit the protection afforded do¬ 
mestic producers are even more difficult to devise. 

Trade monopolies affecting any or all products, once estab¬ 
lished, can easily be used to obtain the same results that a free- 
enterprise country would obtain with a protective tariff. The 
government monopoly could make the cost of the imported prod¬ 
uct to consumers as high as it liked, either by keeping its imports 
down or by reselling the imported product in the home market at 
a high price. 

It is essential that some form of commitment be devised to 
prevent state-trading countries from building up domestic pro¬ 
duction at the expense of imports. Otherwise agreements between 
free-enterprise and state-trading countries will not be reciprocal 
in their effects, and trade agreements between the two types of 
economy will not be concluded. This means that state-trading 
countries could pursue unmolested a course toward self-sufficiency 
and the monopolization of the resources within their frontiers. 
Some of the means that have been thought of to prevent this and 
to limit protection afforded domestic producers are mentioned 
below. 

One suggested solution has been that the state-trading country 
agree to purchase from another country a total value of all products 
of not less than a specified amount In this way the segment of 
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the home market reserved for domestic producers would be limited 
to the total demand minus the amount of the guaranteed imports. 
There are two objections to such a provision. The first is that 
discrimination against third countries not parties to the negoti¬ 
ations is likely to result. The budget of imports of the state-trading 
country will not be unlimited, and the country negotiating and 
paying for the commitment is likely to obtain an undue share. 
The second objection is that a commitment to buy a total quantity 
of goods of given value, without specifying what goods, gives no 
guarantee that protection granted products in which the other 
party has the greatest interest will be limited. A state-trading 
nation can easily shift its purchases away from such products if 
it decides to produce them domestically. 

An alternative type of undertaking would be one in which the 
state-trading country agreed to purchase certain amounts of speci¬ 
fied goods from the other contracting party. This would be analo¬ 
gous to the tariff concessions made by a free-enterprise country on 
selected products of interest to the state-trading country. It would 
help to meet the second objection to the over-all purchase commit¬ 
ment, in that it would limit the protection of particular industries 
in the state-trading country. The first objection would still exist, 
since the tendency would remain to give the party negotiating the 
commitment an undue share of the trade in the products specified, 
with consequent discrimination against third countries. 

This defect might be met by making the agreed purchases of 
each specified product a global commitment covering importations 
of the product from all sources. Coupled with the “commercial 
considerations'' clause, requiring that purchases will be made 
in the best market, this would approximate the reduction of a tariff 
by a free-enterprise country and the generalization of the reduction 
to other countries. 

This formula is not, however, free from objection. Any under¬ 
taking to purchase specified amounts of goods creates a rigid trade 
structure. In this respect, it resembles commitments that more or 
less free-enterprise countries sometimes make regarding quotas. 
If the consumption of a product in a state-trading country is 
100,000 units, a commitment to buy abroad not less than 10,000 
units preserves a market of that size for the foreign product and for 
a time limits domestic production to 90,000 units. Any expansion 
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in domestic demand will, however, go to domestic producers. To 
enable the imported product to share in the growing demand, 
periodic revision of the purchase commitment would be necessary. 
This situation is to be contrasted with a bound or reduced tarifiE, 
which permits both foreign and domestic producers to share in 
supplying a growing demand. 

A further type of commitment, which is free of the defect 
just referred to, is one whereby the state-trading country agrees 
that the price of imported goods will not be increased by more 
than specified margins when the goods are resold in the domestic 
market. This type of provision is closely analogous in purpose and 
effect to tariff concessions made by private-enterprise countries. 
A common effect of a tariff is to increase the cost of a product by 
approximately the amount of the tariff. This gives domestic pro¬ 
ducers a price that is higher than they would receive without the 
tariff and so protects and encourages home production. When the 
tariff is reduced by international agreement, protection is reduced 
in proportion to the amount of the reduction. 

By analogy the protection that a state-trading country could 
give to domestic production would be the difference between what 
the imported goods cost and the price for which it sells them in 
the home market. If this margin can be controlled, the protection 
afforded by the state-trading operations can be controlled. Negoti¬ 
ations with state-trading countries could, therefore, be directed to 
the reduction or limitation of this margin, just as negotiations 
with free-enterprise countries are directed to the reduction or 
limitation of tariffs. 

This is the essence of the formula adopted in the draft Interna¬ 
tional Trade Organization Charter. Members assume the obliga¬ 
tion to negotiate for the binding or reduction of tariffs. If a free- 
enterprise country decides, after such a commitment has been 
made, to establish a government monopoly of the trade in the 
product affected, it is obligated in effect not to increase the price to 
consumers by more than the amount of the tariff. The general 
obligation imposed by the Charter on state-trading members is to 
establish, unilaterally or by negotiations, a maximum ''import 
duty*' that 

. . . shall represent the maximum margin by which the price charged by 
the import monopoly for the import product (exclusive of internal taxes 
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conforming to the provisions of article i8, transportation, distribution 
and other expenses incident to the purchase, sale or further processing, 
and a reasonable margin of profit) may exceed the landed cost. ... [7] 

The Charter makes the margins subject to negotiations. 

There remains, of course, the possibility that the state-trading 
country would observe this obligation regarding the price margin 
but, by reducing its foreign purchases, create a situation of internal 
scarcity that would encourage domestic production- The proposed 
International Trade Organization Charter takes account of this 
possibility as follows: 

With regard to any product to which the provisions of this Article apply, 
the monopoly shall, wherever this principle can be effectively applied and 
subject to the other provisions of this Charter, import and offer for sale 
such quantities of the product as will be sufficient to satisfy the full 
domestic demand for the imported product, account being taken of any 
rationing to consumers of the imported and like domestic product which 
may be in force at that time. [8] 


Problems That State Trading Creates for 
Free-Enterprise Countries 

The development of state trading presents a general problem 
of harmonizing the relations between countries that have such 
systems and those that allow free enterprise. The existence side by 
side in the world of these rival systems presents difficulties for 
countries adhering to either system. 

From the standpoint of private-enterprise countries, one diffi¬ 
culty that has already been discussed is that of devising forms of 
trade commitments that will enable state-trading as well as free- 
enterprise countries to make their contribution to the expansion 
of international trade. The provisions thus far devised for this 
purpose obviously will be difficult to a.pply effectively. 

A private-enterprise country that is ready to make its own 
contribution toward the expansion of world trade may well ask 
itself whether there are not inherent tendencies toward economic 
self-sufficiency in countries with state-managed or closely controlled 
economies. 

Whether there is such an inherent tendency is a matter on 
which there are different views. It is doubtless true that in a state- 
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managed economy there may be a stronger tendency to regard im¬ 
ports in their true light as an accretion to national wealth and 
prosperity rather than as a disturbing competitive factor. Even 
though the value of imports is appreciated, however, they may still 
present problems that can be most easily solved by limiting im¬ 
ports, particularly when state management or control of the na¬ 
tion’s economic life is not complete. 

Planners are usually most concerned with stability and the 
avoidance of fluctuations in production and employment, and they 
seem to be disposed to attain this end even at the expense of some 
of their prosperity. To the extent that the desire for stability domi¬ 
nates, the tendency to free themselves as much as possible from 
dependence on foreign trade will be strong. The free-enterprise 
country may well question whether it will be possible to obtain 
whole-hearted acceptance and application, on the part of state¬ 
trading countries, of international commitments that aim to ex¬ 
pand international trade, in view of the inherent tendencies in 
the opposite direction. 

Another question that may cause some concern in private- 
enterprise countries is whether numerous relatively small private 
traders can hold their own in trade transactions when the other 
party is a foreign government. A government trader is in a strong 
position either as a buyer or a seller. The competition of numerous 
private sellers, which may force down the price at which goods are 
offered, is eliminated. If a major portion of the supply of a product 
is produced in one country, the advantage of substituting the single 
seller for the many may be very great. As a buyer, the government 
may be able to influence to some extent the prices paid, by eliminat¬ 
ing the bidding of numerous buyers in the state-trading country, by 
offering the attraction of very large purchases, and by setting the 
private foreign sellers to bidding vigorously against one another. 
The importance of this consideration will doubtless vary for differ¬ 
ent commodities according to the position of the buyers and sellers 
involved. Large corporations like General Motors or General 
Electric will presumably be able to hold their own in dealing with 
government traders. But when there are numerous small inde¬ 
pendent traders or producers the situation may be quite different. 

One possible way in which private-enterprise countries might 
be relieved of such handicap, if such handicap is found to exist, 
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would be by the creation of government trading organizations in 
private-enterprise countries wherever it is necessary to confront a 
foreign government trader with someone more nearly his own 
size. There are, however, objections to this, the most obvious being 
that a country which believes in private enterprise is thereby es¬ 
tablishing the very system to which it is opposed. 

Still another concern, which is sometimes expressed in private- 
enterprise countries, is that state-trading countries will dump their 
products on the markets of free-enterprise countries and wreck 
prices. This problem has been discussed in Chapter XII. 

Problems That Free Enterprise Creates for 
State-Trading Countries 

Free-enterprise countries are also a source of concern to coun¬ 
tries in which there is planning and control by the state. 

In the first place, the kind of trade agreement that the state 
planner can negotiate with free-enterprise countries is not well 
suited to his purposes. If the main market for an export product is 
a free-enterprise country, he would like to know, in order to formu¬ 
late his plans intelligently, how much of the product he can count 
on exporting to that country. Assurances of this kind will not be 
possible, since the free-enterprise country will not usually agree 
to buy any specific amount and cannot guarantee that private 
traders will do so. All the government of the free-enterprise country 
can do is to reduce a tariff or some other trade barrier, leaving to 
private traders the decision as to how much they will buy in conse¬ 
quence of the reduced government interference with their ac¬ 
tivities. The foreign planner can only estimate how private traders 
will exercise this greater freedom. In other words, he must estimate 
what the market will absorb, with full awareness of the fact that 
any estimate may be very wide of the mark. 

Planners also complain that trade with free-enterprise coun¬ 
tries is a risky proposition because of the wide swings in business 
activity to which free-enterprise economies are said to be subject. 
Countries that plan their foreign trade fear the instability of the 
United States market in particular, a fear amounting to an obses¬ 
sion. Countries with more or less free economies also have appre¬ 
hension on this point. For this reason the proposed International 
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Trade Organization Charter contains undertakings whereby the 
members will seek to maintain internal economic stability, [p] 
Provisions for insulating other countries from one that fails to 
maintain internal economic stability are designed to minimize the 
disruptive effects that a major depression in a country such as the 
United States would have on planned economies and on the 
balance-of-payments position of all countries. Although it is possi¬ 
ble to curb wide swings in business activity without sacrificing 
the free-enterprise system, countries with planned economies are 
skeptical as to whether this will be done. They would doubtless 
maintain that the tendency of free economies to alternate between 
boom and depression is a more serious danger to international 
trade than the tendency of planned economies toward economic 
self-sufficiency. 

The planner might argue that if all countries had planned and 
stable economies and could give definite commitments as to what 
and how much they would buy or sell, there would then exist the 
basis for a great expansion of international trade. The planner 
might argue that any tendency of planned economies to restrict 
international trade would disappear if all states had planned 
economies and the uncertainties created by the allegedly unstable 
economies of free-enterprise countries did not exist. 

It is not possible here to go into the theoretical question 
whether a world of planned economies would result in a dimin¬ 
ished or enlarged world trade. It is, however, possible to point out 
that an important element of uncertainty would still exist. The 
uncertainty would arise from the caprice of foreign governments 
rather than from the gyrations of markets. With this consideration 
in mind, the planner would be likely to try to retain in his own 
hands as many of the elements of national economic life as is possi¬ 
ble and hence to keep his foreign-trade commitments to a mini¬ 
mum. In other words, the rise of planned economies in the world 
is likely to be still another stumbling block to an expansion of 
international trade. 
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Chapter I 

[z] The term “commercial treaties” has been variously defined. A 
definition used by some writers applies only to agreements dealing with 
tariff questions. This seems unduly narrow, since treaties dealing with 
tariffs commonly deal also with other government regulations affecting 
imported and exported goods. Since nationals, vessels, and goods are 
distinct interests, the best method of classifying treaty provisions seems 
to be on this basis. The trade agreements concluded by the United States 
under the authority of the Trade Agreements Act of 1934 are commer¬ 
cial agreements in the sense here used, since they deal only with the cus¬ 
toms and other treatment of goods of the parties, and not with the 
treatment of their nationals or vessels. 

[2] Charles C. Hyde, International Law Chiefly As Interpreted by 
the United States (Boston: 1945), pp. 1064-1065, 1181. Hyde says that 
“nationality refers to the relationship between a state and an indi¬ 
vidual . . 

See Nationality Act of 1^40, H.R. 9980, Pub. L. No. 853, 76th Cong.: 
“Persons” are described as nationals of the United States. 

See Green H. Hackworth, Digest of International Law (Washington, 
D.C.: 1942), III, 1-2, “Nationality refers to the status of the indi¬ 
vidual . . 

W Ibid. 

See Hyde, op. cit., p. 1066: “Citizenship . . . refers to rights which 
a State sees fit to confer upon certain individuals, who are also its 
nationals.” 

[4] Nationality Act of 1940, c. 11 . 

[5] Richard W. Flournoy, Jr., and Manley O, Hudson, eds., A Col¬ 
lection of Nationality Laws of Various Countries as Contained in Con¬ 
stitutions, Statutes, and Treaties (New York: 1929), pp. 61-158. Here we 
find that persons can be subjects of Great Britain and Northern Ireland 
and the Empire. They can also be British subjects and Canadian na¬ 
tionals, or South African nationals, by fulfilling requirements for that 
nationality. 

Under the British Nationality Act of 1948, nationals of the Republic 
of Ireland will have the rights of British subjects.— London Times, 

2x0 
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Weekly Edition, Wednesday, December i, 1948, p. 8; statement o£ Mr. 
P. T. Noel-Baker, Secretary of State for Commonwealth Relations. 

[6] See such treaties as: 

Japan-Lithuania, May 2, 1930, L.N. Treaty Ser., No. 2895. 

United Kingdom-Turkey, March 1, 1930, L.N. Treaty Ser., No. 

2523- 

[7] Harry A. Haring, Corporations Doing Business in Other Coun¬ 
tries (New York: 1927), p. 12, and Arnold D. McNair, “The National 
Character and Status of Corporations,*' Brtt, Y. B. of Inf I L.j 1923-1924, 
p. 56. 

[<^] Dep't State Press Release, No. 77, Feb. 2, 1948. 

[p] McNair, op. cit.j p. 49. 

[ro] Ibid., p. 58. 

[zj] Hackworth, op. cit.. Ill, 432. 

[12] Ibid., 4-^1. 

[13] 431-432. 

[z^] U.S. Treaty Ser., No. 852, Art. X. 

[Z5] Flackworth, op. cit., II, 757. 

[z^] Ibid., 755. 

[z7] 46U.S.C. 1242. 

[z< 5 ] This classification is made by Richard Riedl in La Clause de 
la nation la plus favorisSe (Vienna: 1928), p. 3, but he develops it in a 
different manner. 

A similar classification used by Gottfried von Haberler in The 
Theory of International Trade (New York: 1936), p. 361, is that of the 
direct and indirect types, conforming in definition to the absolute and 
relative types, respectively. The terms “absolute” and “relative” seem 
more applicable than “direct” and “indirect” for a classification of com¬ 
mitments in general, and therefore they have been adopted here. 

[zp] Von Haberler, op. cit., p. 361. 

[20] This term will refer to the most-favored-nation clause or treat¬ 
ment in its unrestricted and unconditional form unless otherwise speci¬ 
fied. The restricted and conditional forms are discussed at a later point. 

Chapter 11 

[z] The Republican bill introduced by Congressman Herter of 
Massachusetts was similar to that introduced by Democratic Congress¬ 
man Key (H.R. 5615, Bust Cong., 1st Sess.) in its formulation of United 
States interest and general policy. The relevant provision of the Herter 
bill was as follows: 

Sec. 2. It is hereby declared to be the policy of the Congress to 

encourage the flow of investment capital and technical knowl- 
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edge and skill to those foreign countries expressing a desire and 
willingness to cooperate with the United States in a joint en¬ 
deavor of economic development such endeavor to have as its 
goals raising the level of prosperity and the standard of living 
in such foreign countries, creating new sources of wealth 
therein, increasing their purchasing power, strenghening them 
in their struggle against communism and other forms of stat- 
ism. . . —H.R. 6026, 81st Cong., 1st Sess. 

[2] A study by the National Association of Manufacturers indicated 
that after 1952, 2 billion dollars might be available annually from this 
source.—National Association of Manufacturers, Capital Export Poten¬ 
tialities after 1^52 (Economic Series No. 7; New York: March, 1949). 

[5] Absolute commitments in the matter of taxes may, however, be 
the subject of agreements entered into between a government and a par¬ 
ticular private investor, although such agreements are not part of inter¬ 
national law as are agreements between states. For an example of such 
an absolute commitment specifying the height of taxes and the exemption 
from certain taxes, see the 1925 agreement between the Government of 
Liberia and the Firestone Rubber Company as reported in 2 U.S. Foreign 
ReL: 1925 at 451. 

In connection with such special arrangements, it should be noted 
that a few countries in their treaties except from operation of the most- 
favored-nation clause companies whose conditions of work are regulated 
by special concessions.—Persia-Sweden, 1929, L.N. Treaty Ser., No. 2549, 
VoL 102, Ad. Art. 9. 

[4] U.S.-Germany, December 8, 1923, L.N. Treaty Ser., No. 1254, 
Vol. 52, Art. 1 . 

[5] Germany advanced such an interpretation in 1938, but the 
United States took the view: 

Such article . . . has reference in terms only to German na¬ 
tionals within the United States and reading of the other para¬ 
graphs of that article confirms the view that it has no reference 
to German nationals resident outside the United States. . . . 


Except in isolated cases, a German national, resident without 
the United States but temporarily in the United States for busi¬ 
ness or pleasure, can hardly be said to be “within" the United 
States within the meaning of the quoted provision of the Treaty 
of December 8, 1923. . . .—Green H. Hackworth, Digest of 
International Law (Washington, D.C.: 1942), III, 577. 

[d] Cleona Lewis, The United States and Foreign Investment Prob¬ 
lems (Washington, D.C.: 1948), p. 163. 
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[7] Ninth International Conference of American States, Report of 
the United States Delegation (U.S. Department of State Publication, No. 
3263; Washington, D.C.: 1948), pp. 68, 209. 

[ 5 ] Poland-Turkey, 1931, L.N. Treaty Ser., No. 3339, Vol. 144, 
Art. 7. 

See also Poland-Turkey, 1923, L.N. Treaty Ser., No. 1190, VoL 49, Art. 8, 
Multilateral Convention, 1923, L.N. Treaty Ser., No. 704, Vol. 
28, Art. 6 (United Kingdom, France, Italy, Japan, Greece, 
Roumania, Serbs, Croats and Slovenes, Turkey). 
Austria-Turkey, 1924, L.N. Treaty Ser., No. 822, Vol, 32, Art. 8. 
Bulgaria-Turkey, 1925, L.N. Treaty Ser., No. 1281, Vol, 54, 
Art. 8. 

Hungary-Turkey, 1926, L.N. Treaty Ser., No. 1696, Vol. 72, 
Art. 7. 

Sweden-Turkey, 1928, L.N. Treaty Ser., No. 1994, Vol. 88, Art. 6. 
Swcden-Turkey, 1929, L.N. Treaty Ser., No. 2740, Vol. 119, 
P- 53 - 

Switzerland-Turkey, 1930, L.N. Treaty Ser., No. 2968, Vol. 129, 
Art. 5. 

Poland-Turkey, 1931, L.N. Treaty Ser., No. 3339, Vol. 144, 
Art. 7. 

[p] Norway-Turkey, 1931, L.N. Treaty Ser., No. 3180, Vol. 138, 
Art. 6. 

See also Denmark-Turkey, 1930, L.N. Treaty Ser., No. 2744, Vol. 119, 
p. 165. 

Egypt-Turkey, 1937, L.N. Treaty Ser., No. 4438, Vol. xgi. Art. 7. 
[jro] Hackworth, op. cit., Ill, 662-6C4. 

An interesting question arises in connection with Secretary HiilPs 
formula for compensation in instances of expropriation. Although the 
right of a sovereign state to expropriate property within its domain for 
reasons of public utility would apparently not be questioned generally, 
it may be asked whether Secretary Hull’s theory would not in fact seri¬ 
ously limit that right. Would a state that obviously lacked the capacity to 
pay “adequate, effective, and prompt” compensation for expropriated 
property, even if payments were extended over a rather lengthy period 
of time, lose its right to expropriate? 

Charles C. Hyde comments, 

... if Secretary Hull’s theory of compensation be duly re¬ 
spected, a territorial sovereign may find its very right to ex¬ 
propriate conditioned upon its power to pay, and that if it 
be sought to exercise that right when evidence of the possession 
of such power and the disposition to use it are not evident. 
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there is reason to demand that there be restored to the owners^ 
what may have been taken from them.—Charles C. Hyde, In¬ 
ternational Law (Boston: 1945), p- "J^o. 

These comments are particularly relevant under present conditions 
in which lack of foreign exchange may seriously impede or even prevent 
compensation in foreign currencies- 

The tendency of obligations regarding compensation to impair to^ 
some extent the freedom of governments to expropriate alien-owned 
property is particularly evident when treaty provisions require compen¬ 
sation in advance of expropriation, on a fair treatment or national- 
treatment basis. The tendency of such provisions to limit a country’s 
freedom to expropriate arises from the fact that the obligation to make 
payment in advance could be regarded as implying advance agreement 
on the amount, and such agreement may be difficult to reach. It should 
be noted, however, that in some treaties containing such a provision the 
advance payment is to be made “according to the procedure laid down 
by local legislation.” Such a clause might be interpreted as making the de¬ 
termination of what is fair compensation a matter for local determination, 
[/r] By Congressman Herter, H.R. 6026, 81st Cong., 1st Sess. 

[12] The definition of essential imports, although apparently rea¬ 
sonable, might best be left to administrative discretion, since what is 
essential depends to a considerable extent on the situation of a country. 
Other provisions of the bill may likewise be unduly rigid, and more 
executive discretion might be desirable. 

[15] A recent treaty of the United States with Uruguay (Treaty of 
Friendship, Commerce and Economic Development signed at Monte¬ 
video November 23, 1949) deals with the withdrawal of capital funds and 
earnings in the following terms: 

Article XV 

4. Nationals and companies of either Party shall be permitted 
freely to introduce capital funds into the territory of the other 
Party and, by means of obtaining exchange in the currency of 
their own country, to withdraw therefrom capital funds and 
earnings, whether in the form of salaries, interest, dividends, 
commissions, royalties or otherwise, and funds for the amorti¬ 
zation of loans, for transfers of compensation for property re¬ 
ferred to in paragraph 2 of Article VIII, and funds for capital 
transfers. If more than one rate of exchange is in force, such 
withdrawals shall be at an effective rate of exchange, inclusive 
of any taxes or surcharges on exchange transfers, that is just 
and reasonable. However, a Party shall retain the right in 
periods of exchange stringency to apply exchange restrictions 
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to assure the availability of foreign exchange for payments 
for goods and services essential to the health and welfare of its 
people. In the event that either Party applies such restrictions 
it shall within a period of three months make reasonable and 
specific provision for the withdrawals referred to, giving con¬ 
sideration to special needs for other transactions, and shall 
afford the other Party adequate opportunity for consultation 
at any time regarding such provision and other matter affecting 
withdrawals. Such provision shall be reviewed in consultation 
with the other Party at intervals of not more than twelve 
months. 

[j./] Ninth International Conference of American States, op, cit., 

p. 64. 

[75] Notably the General Agreement on Tariffs and Trade 
(G.A.T.T.) to which a large number of countries, including many under¬ 
developed countries, are parties. 

[16] Havana Charter for an International Trade Organization 
(I.T.O.), particularly Arts. 17, 20 1), and 13. 

Chapter III 

[/] Provision is made in United States law for retaliation against 
vessels of states discriminating against United States vessels.—See 46 
U.S.C. 121, 128, 141. 

[2] The zone includes any foreign place in North America, Central 
America, the West Indies, Bahama Islands, Bermuda Islands, the coast 
of South America bordering on the Caribbean Sea, and Newfoundland. 
—See 46 U.S.C. 121. 

[5] A net ton is equal to 100 cubic feet of the internal capacity of 
a vessel, excluding space devoted to crew accommodations or propelling 
power. It is a measure of volume, not of weight. 

[4] 46 U.S.C. 121. 

[5] A typical example of a treaty providing both national and most- 
favored-nation treatment to foreign vessels is found in Article XX of the 
1948 Treaty of Friendship, Commerce and Navigation between the 
United States and Italy: 

1. The vessels and cargoes of either High Contracting Party 
shall, within the ports, places and waters of the other High 
Contracting Party, in all respects be accorded treatment no less 
favorable than the treatment accorded to the vessels and cargoes 
of such other High Contracting Party, irrespective of the port 
of departure or the port of destination of the vessel, and ir¬ 
respective of the origin or the destination of the cargo. 
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2. No duties of tonnage, harbor, pilotage, lighthouse, quaran¬ 
tine, or other similar or corresponding duties or charges, of 
whatever kind or denomination, levied in the name or for the 
profit of the government, public functionaries, private indi¬ 
viduals, corporations or establishments of any kind, shall be 
imposed in the ports, places and waters of either High Contract¬ 
ing Party upon the vessels of the other High Contracting Party, 
which shall not equally and under the same conditions be im¬ 
posed upon national vessels. 


5. The vessels and cargoes of either High Contracting Party 
shall not in any case, with respect to the matters referred to in 
this Article, receive treatment less favorable than the treatment 
which is or may hereafter be accorded to the vessels and cargoes 
of any third country. 

Although it may seem superfluous to provide most-favored-nation 
treatment in addition to national treatment, granting of most-favored- 
nation treatment should raise few objections once it has been agreed to 
grant national treatment, and it may, in special circumstances, be of 
value to the recipient. 

Such an occasion arose in the 1920’s when the Danish government 
protested against the payment of the 6-cent tonnage rate imposed by the 
United States. Norway had been granted the 2-cent rate on voyages from 
Norway to the United States on the ground that the Norwegian treaty 
with the United States of June 4, 1827, provided for the same treatment 
as that “imposed on every other navigation.*’ This was interpreted by 
Norway to mean treatment no worse than that granted to trade from the 
various parts of the Western Hemisphere zone to the United States, and 
the United States accepted this interpretation. Thereupon Denmark, on 
the basis of the most-favored-nation treatment provided for in a treaty 
of 1826 with the United States, demanded treatment equal to that granted 
to Norway, a 2-cent rate on Danish vessels entering the United States from 
Denmark. Denmark also asked for a refund of 4 cents per ton for each 
such taxed entry for the period since 1884 when the system entered into 
effect. To grant the Danish contention would mean that all other nations 
having a most-favored-nation clause covering navigation in an agreement 
with the United States and paying the 6-cent rate, had equally valid cases. 
The United States extricated itself from the difficulty by terminating its 
treaty of approximately one hundred years’ standing with Norway and 
negotiating a new one that removed the basis for Norway’s claim to the 
2-cent rate.—See 2 and $ U.S. Foreign ReL: 1928 at 722-732, 593-662; 
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D. Hunter Miller, ed., Treaties and Other International Acts of the 
United States of America (Washington, D.C.: 1933), III, 239, 283. 

[d] There is a possibility that a commitment by one country to 
accord most-favored-nation treatment to the goods originating in another 
country would make it difficult to apply discriminatory customs duties on 
vessels' cargoes even though no commitment for national treatment in 
this respect existed. For instance, goods originating in a third country 
and carried in the national vessels of the discriminating party would pay 
the lower customs duties applicable to such national vessels. At the same 
time goods originating in the country entitled to most-favored-nation 
treatment, if carried in foreign ships, would be charged higher rates of 
duty. The country entitled to most-favored-nation treatment might claim 
a treaty violation on the ground that goods of its origin paid higher imr 
port duties than did like goods originating in a third country. 

The discriminating party would doubtless claim that goods of the 
other party, under like circumstances and conditions (that is, when car¬ 
ried in ships of the same flag), pay exactly the same rates of duty as do 
those of any third country. It could point out that goods of every national 
origin are in fact treated the same and that the discriminatory treatment 
applied only to vessels, the penalty of higher duties being applied im¬ 
partially to goods of every origin. 

The case of the complaining party would be weak if it rested on a 
comparison of duties paid on particular shipments, for examples could 
doubtless be found of discrimination in favor of its goods. A stronger case 
would be based on the fact that the general incidence of a discriminatory 
policy would be different for different countries unless the discriminating 
country provided equal shipping services for all countries and therefore 
gave everyone the same opportunity to avoid payment of the higher 
rates. In practice, however, even the greatest maritime countries do not 
maintain shipping services of the same frequency and quality to all 
countries. Therefore, the competitive position of the various exporting 
countries in the markets of the discriminating country would be altered 
by such a policy. 

[7] U.S.-Italian Treaty, 1948, Art. XX, is a typical treaty pro¬ 
vision. 

[<^] Lloyd W. Maxwell, Discriminating Duties and the American 
Merchant Marine (New York: 1926), pp. 55-71* 

[p] John G. B. Hutchins, The American Maritime Industries and 
Public Policy, iy8g-xgi4 (Cambridge, Mass.: 1941), pp. 170-175, 257-285. 

[10] Paul Maxwell Zeis, American Shipping Policy (Princeton, 
N.J.: 1938). p. 59. 

[ji] Tariff Act of October 3,19131 § 4. ^ J. 
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[12] 243 U.S. 97. 

[15] Under the Marine Reciprocity Act of 1828 the President, by 
proclamation, could suspend the application of discriminatory tonnage 
dues and duties on vessels’ cargoes if there was evidence that such a 
country was not discriminating against United States vessels or products 
by these means.—See 4 Stat. 308. 

Similar provisions for discriminatory duties and their suspension 
exist in present United States law.—See 46 U.S.C. 141, 146. 

For a case illustrating the practical importance of such provisions, see 
Green H. Hackworth, Digest of International Law (Washington, D.C.: 
1942), II, 269-270. In 1927 Chile considered a law allowing a 10 per cent 
reduction in custom duties on imports into Chile on Chilean vessels. The 
United States State Department pointed out that in United States ports, 
Chilean vessels paid the same duties as United States vessels. Attention 
was drawn to the provisions in United States law allowing for discrimina¬ 
tory duties and to the fact that the President had “issued a proclamation 
suspending the application of such discriminating duties so far as Chilean 
vessels were concerned, the suspension to remain effective so long as 
American vessels were reciprocally exempted from discriminatory treat¬ 
ment in Chile. . . The Chilean law in question, as enacted, did not 
contain the provision against which the United States protested. 

[14] For a list of treaties, see Hearings before the Committee on 
Foreign Relations, U.S. Sen., 68th Sess., First Session on Treaty of Friend¬ 
ship, Commerce and Consular Rights with Germany, March 1924, p. 203. 

[2-5] The State Department Memorandum of September 6, 1920, 
explaining why the President did not put Article 34 into effect reads in 
part as follows: 

A careful examination of this statutory provision discloses 
numerous features prompting the conviction that any attempt 
to execute it according to the letter would be impracticable, 
improper, and indeed impossible. . . . The provision in ques¬ 
tion presents very serious international aspects from the stand¬ 
point of relations with other governments, as well as from the 
standpoint of important commercial and political rights and 
interests of this Government. ... A treaty containing no pro¬ 
visions for a partial denunciation can not legally be denounced 
in part. ... A notification without legal warrant to a foreign 
country that certain provisions will terminate on a specified 
date would doubtless be considered by such country as a notifi¬ 
cation on the part of the Government of the United States of 
its intention to repudiate its treaty obligations. ... A viola¬ 
tion of parts of a treaty unless waived by the offending nation 
is equivalent to a violation of the treaty as a whole. . . . “the 
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power of making new treaties or of modifying existing treaties 

is not lodged by the Constitution in Congress but in the Presi¬ 
dent, by and with the advice and consent of the Senate.”— 

Ibid,, pp. 239-241. 

See also Hackworth, op. cit., V, 322-329. 

[j< 5 ] Testimony of William S. Culbertson in Hearings, Treaty with 
Germany, p. 58. 

[jy] U.S. Treaty Ser„ No. 725. The treaty was signed on December 
8, 1923; Senate approval was given, with reservations, on February 10, 

1925- 

[r^] U.S. Treaty Ser., No. 748, treaty with Hungary, signed June 24, 

1925* 

U.S. Treaty Ser., No. 736, treaty with Esthonia, signed Decem¬ 
ber 23, 1925. 

U.S. Treaty Ser., No. 827, treaty with El Salvador, signed Feb¬ 
ruary 22, 1926. 

U.S. Treaty Ser., No, 764, treaty with Honduras, signed De¬ 
cember 7, 1927. 

U.S, Treaty Ser,, No. 765, treaty with Latvia, signed April 20, 
1928. 

U.S. Treaty Ser., No. 838, treaty with Austria, signed June 19, 
1928. 

[xg] See preceding section on Tonnage Dues and Other Port 
Charges. 

[20] U.S. Treaty Ser., No. 852. 

[2j] Osborne Mance and J. E. Wheeler, International Sea Trans¬ 
port (New York: 1945), pp. log-iio. 

[22] L.N. Treaty Ser., No. 1379, Vol. 58. 

[25] Treaty of Friendship, Commerce and Navigation, signed Feb¬ 
ruary 2, 1948, between the United States and Italy, Art. XXIL 

[2^] '‘Discriminatory” is here used only in the sense of inequality of 
treatment of foreign interests as opposed to national interests. 

[25] For example, shipping income represented 40 per cent of total 
income from goods and services for Noiway, 11 per cent for the United 
Kingdom, 16 per cent for the Netherlands, and 10 per cent for Finland.— 
Balance of Payments for xg^S (Econ. Intel!. Serv., League of Nations), 
n.A.20 (1938). 


Chapter IV 

[x] Ultimately, if the proposed International Trade Organization 
accomplishes its purposes, preferential treatment will disappear, and 
problems discussed here will assume less importance. 
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[2] For example, the Treaty of Commerce and Navigation between 
Finland and Latvia, August 23, 1924, provided in the Final Protocol that 
for a manufactured product at least one half of its value must represent 
the value of raw materials originating in the country from which the 
goods are imported and the labor expended on it therein.—^L.N. Treaty 
Ser., No. 962, Vol. 37. 

[y] Treaty of Commerce and Navigation between the German 
Reich and the Estonian Republic, December 7, 1928, L.N. Treaty Ser., 
No. 2273, Vol. 99, Ad. Art. 15. 

[4] Convention for the Settlement of Payments Resulting from 
Commercial Exchanges between Italy and Sweden, June 24, 1935, L.N. 
Treaty Ser., No. 3703, Vol. 161, Art. 7. 

[5] Under the preferential system of the British Empire, regulations 
have existed to ensure that goods receiving preference qualify as empire 
goods. After 1919, to qualify for preference, goods had to be '‘grown, 
produced, or manufactured in . . . and consigned from the British Em¬ 
pire ."'—Trade Regulations and Commercial Policy of the United King¬ 
dom (National Institute of Economic and Social Research, 1943), pp. 53- 
54 - 

In the Customs and Excise Revenue Law of Great Britain for 1920 
it was stated that, in general, preference would be granted if 25 per cent 
of the total value of the goods represented material and labor expended 
in the Empire .—Customs Tariffs of the Non-Self Governing Colonies, 
Protectorates, Mandated Territories, Etc, (British Colonial Office, 1933), 
p. 277. 

In determining the total value, account should be taken of the cost 
of manufacture, the value of containers and interior packing without in¬ 
cluding the exporter's profit, cost of exterior packing, or export charges. 
In computing the value of empire contribution, customs officials should 
consider the cost of materials of purely empire origin, including interior 
packing, costs of manufacture such as wages, factory expenses, and super¬ 
vision. Excluded, however, were the profit of the manufacturer or of any 
trader, agent, broker, or transporter, the cost of outside packing, trans¬ 
portation, insurance, and the like.— Ibid., p. 228. 

The Customs and Excise Tariff of the United Kingdom and North¬ 
ern Ireland for 1934 set up conditions under which goods were entitled 
to empire preference, and differential proportions of value for different 
classes of goods were included .—Trade Regulations and Commercial 
Policies of the United Kingdom, p. 54. 

This schedule prescribed 50 per cent as the required content of 
empire contribution of refined sugar and products of sugar, as well as of 
manufactured tobacco; 50 per cent for a long list of specified manufac- 
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tured articles; 75 per cent for optical instruments; and 25 per cent for 
all other manufactured goods.— Ibid. 

In view of the long list requiring 50 per cent content, it may be con¬ 
tended that, generally speaking, 50 per cent became the required per¬ 
centage of empire value necessary for a product to receive empire prefer¬ 
ence.—Orville J. McDiarmid, Commercial Policy in the Canadian Econ¬ 
omy (Cambridge, Mass.: 1946), p. 316. 

One of the purposes of a high-content requirement was to exclude 
from preference any goods that had been manufactured chiefly by low- 
paid labor in Europe and the Orient and merely finished in England, 
and thus to encourage British primary and secondary industries.— 
Ibid. 

The United States Tariff Act of 1930 contained the following clause 
also found in earlier United States Tariff Acts: 

... all articles, the growth or product of or manufactured in 
the Philippine Islands from materials the growth or product of 
the Philippine Islands or of the United States, or of both, or 
which do not contain foreign materials to the value of more 
than twenty per centum of their total value; upon which no 
drawback of customs duties has been allowed therein, coming 
into the United States from the Philippine Islands shall here¬ 
after be admitted free of duty.— Comparison of the Tariff Acts 
of jp/5, 1922, 1930. (Prepared for the use of the Committee on 
Ways and Means, House of Representatives; Washington, D.C.: 
1931), p. 182. 

[<^] T.D. 48493, 70 Treas. Dec. (1936). 

[7] T.D. 4437 ^>» 58 Treas. Dec. (1930). 

[< 9 ] Report to the Council on the Work of the ayth Session (Econ. 
Comm., League of Nations), (1929), p. 9. 

[p] The United States position was stated in an instruction to the 
American Minister in Warsaw as follows: 

American trade with Poland and other eastern European coun¬ 
tries can be handled most economically and effectually via west¬ 
ern European centers of distribution. The large proportion of 
American exports which spontaneously seek such channels suf¬ 
ficiently indicates this fact. The Department of Commerce es¬ 
timates that some four-fifths of American trade with Poland, is 
carried on in this manner. Since American exporters depend to 
such an extent upon the facilities of third countries, the imposi¬ 
tion of any penalties in consequence of the use of these facili¬ 
ties, places them at a distinct disadvantage in comparison with 
European competitors, who for obvious geographic reasons do 
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not need to rely so largely thereon. Therefore, regulations by 
Poland which impose higher duties and even prohibitions on 
goods imported by way of third countries defeat the intent and 
purpose of the modus vivendi. . . . 

[The United States] is not unsympathetic with Poland’s desire 
to develop national distributing agencies nor antagonistic 
toward the principle of direct trade, provided the means used to 
these ends do not preclude the interests of commerce itself. But 
the United States cannot acquiesce in measures by which Po¬ 
land seeks to obstruct in an artificial manner the economical 
channels of trade and force it from its natural avenues to the 
advantage of particular ports and distributing agencies .... 
—2 U.S. Foreign ReL: 1931 at 927-928. 

[jo] T.D. 48907, 71 Treas. Dec. (1937). 

[jj] T.D. 46515, 64 Treas. Dec. (1933). This decision and T.D. 
48907 were made under the marking laws. Different decisions might have 
been reached if a differential duty had been involved. 

[12] D Sc B Import Corp. v. U.S., 29 C.C.P.A. 65. 

[j^] T.D. 34125, 26 Treas. Dec. (1914). 

[14] International Chamber of Commerce, Resolutions Adopted by 
The pth Congress of the International Chamber of Commerce, Brochure 
No. 98, 1937, p. 6. 

See also International Chamber of Commerce, Invisible Trade Bar¬ 
riers, Brochure No. 130, 1949, p. 8. 

[jy] Report to the Council of the Work of the S5th Session (Econ, 
Comm., League of Nations), (1931), p. i2- 

[16] Ibid., p. 13, and International Chamber of Commerce, Bro¬ 
chure No. 98, p. 6, and Brochure No. 130, p. 9. 

[/;] Art. 33-37. 


Chapter V 

[j] The draft International Trade Organization Charter signed by 
fifty-three countries would tend to restore tariffs to the role they previously 
played, by reducing or eliminating other forms of trade control. The 
General Agreement on Tariffs and Trade, which has been put into force 
provisionally among a large number of countries, will have the same 
effect. 

[2] Comparison of Tariff Acts of xgi^, xpaa, and xg^o, pp. 202-205. 

[5] U.S. Senate, Reciprocal Tiade Agreements, Hearings Before 
The Committee on Finance (Washington, D.C.: 1934), P* ^ 4 * 
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John D. Larkin, The President's Control of the Tariff (Cambridge, 
Mass.: 1936), pp. 119-120. 

[^] Thomas W. Page, Making the Tariff in the United States (Wash¬ 
ington: 1930), pp. 89-90. 

[5] Ibid., pp. 95-99; and E. E. Schattschneider, Politics, Pressure 
and the Tariff (New York: 1935), pp. 16-17. 

[( 5 ] Larkin, op. cit., p. 127. 

[7] Page, op. cit., pp. 87-89. 

[^] Larkin, op. cit., pp. 132-150. 

[p] U.S. Senate, op. cit., pp. 143-144. 

[jo] Report of the Committee on Finance and Industry, Ad. I 
(Macmillan Report), 1931. 

[jj] Randall Hinshaw, ‘'Keynesian Commercial Policy," in Sey¬ 
mour Harris, ed., The New Economics (New York: 1948), p. 321, points 
out: 

if Keynes had died in 1936, he might possibly have been classi¬ 
fied, in the sphere of commercial policy, as an apologist for 
economic nationalism; and doubtless there would have been 
those who would have maintained that he would not have 
been in sympathy with recent efforts toward international eco¬ 
nomic cooperation. Indeed, it is possible that some of his 
disciples, after consulting (with more devotion than insight) 
the works of their master, would have been led to take a 
stand against the very institutions which Keynes helped so 
prominently to design and to bring into being. Be this as it 
may, the Keynes of the war period was a consummate inter¬ 
nationalist, and the apparent shift in his point of view ap¬ 
pears to have been very largely the result of the change in the 
international environment. 

Writing in 1946, Keynes states: 

I find myself moved, not for the first time, to remind con¬ 
temporary economists that the classical teaching embodied 
some permanent truths of great significance. . . . Admit¬ 
tedly, if the classical medicine is to work, it is essential that im¬ 
port tariffs and export subsidies should not progressively off¬ 
set its influence ... I must not be misunderstood. I do not 
suppose that the classical medicine will work by itself or that 
we can depend on it. We need quicker and less painful aids of 
which exchange variation and overall import control are the 
most important. But in the long run these expedients will work 
better and we shall need them less, if the classical medicine is 
also at work. And if we reject the medicine from our systems 
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altogether, we may just drift on from expedient to expedient 
and never get really fit again.—“The Balance of Payments of 
the United States,” Economic Journal (June, 1946), 185-186. 

Chapter VI 

[1] Except to provide that importers will not be discriminated 
against because of alienage, in which event the interest of the other party 
is that represented by its nationals rather than its goods. 

[2] Reciprocal Trade Agreement between the United States and 
Canada, November 17, 1938, U.S. Exec. Agreement Ser., No. 149, Art. I-2. 

Chapter VII 

[j] In 1927 France concluded a commercial treaty with Germany 
and withheld from the United States tariff reductions made to Germany 
on the ground that the American tariff, though nondiscriminatory, was 
unduly high on French products. The United States objected to the dis¬ 
crimination and proposed to France the conclusion of a treaty providing 
for most-favored-nation treatment. The French Government in an aide 
memoire dated September 14, 1927, replied in part as follows: 

It [the French Government] would like to receive the assurance 
of the American Government that it agrees to consider that the 
negotiations which are about to be undertaken must on the one 
hand guarantee to America a treatment of more complete equal¬ 
ity with its most-favored competitors on the French market 
under the regime of granting the minimum tariff to the princi¬ 
pal exported products and on the other hand guarantee to 
French exports advantages of the same nature on the American 
market not only by the application without discrimination of 
the tariff of the United States, but also, should there be occa¬ 
sion, by such reductions or adaptations of this tariff as might 
appear necessary to permit the sale of certain specific French 
goods on the American market [italics added].—2 U.S. Foreign 
ReL: 1927 at 675. 

The idea of a grant of tariff reductions and most-favored-nation treat¬ 
ment by the United States in return for a grant of most-favored-nation 
treatment by France was rejected by the United States. 

[2] Treaty of Commerce and Navigation between the United States 
and Belgium, 1875, Article XII, in William M. Malloy, Comp., Treaties, 
Conventions, International Acts, Protocols and Agreements between the 
United States of America and Other Powers, (Washington, 

D.C.: 1910), I, 91. 
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[5] In 1875 the United States and the Kingdom of Hawaii con¬ 
cluded a treaty providing for the admission, duty-free by each country, 
of a considerable number of products of the other country. The treaty 
included, in addition, several political concessions by Hawaii. Other na¬ 
tions, particularly England, soon advanced claims to the commercial con¬ 
cessions granted by Hawaii on the basis of the most-favored-nation clause. 
The United States combatted the claims made by these other countries on 
the ground that 

these privileges (given the United States) were secured, not 
through any general treaty rights or stipulations, but by giving 
certain valuable considerations in a special treaty of reciprocal 
covenants . - . The uttermost that might be conceded [to 
other nations under a most-favored-nation clause] . . . would 
be the claim to purchase the same immunities through special 
treaty, upon like terms with those agreed upon between the 
United States and the Hawaiian Islands. But this is in the na¬ 
ture of the case impossible. Those concessions by the United 
States which are of the greatest value to the islands under this 
treaty would be of no value whatever from other powers.— 
U.S. Foreign Rel.: 1878 at 404. 

See also United States Tariff Commission, Reciprocity and Com¬ 
mercial Treaties (Washington, D.C.: 1919), pp. 24-26. 

[4] The conditional most-favored-nation clause was long adhered 
to by the United States and was not abandoned formally until 1923. The 
reasons for our long adherence to it are not clear, as we pursued a tariff¬ 
bargaining policy only at infrequent intervals and gave little practical 
application to the clause. It may perhaps have been adhered to because, 
looked at legalistically, it has an equitable appearance. 

[5] The Franco-Hungarian Commercial Convention, signed Oc¬ 
tober 13, 1925 (L.N. Treaty Ser., No. 1150, VoL 48), contained the follow¬ 
ing example of provisions of this kind: 

Article 4 

The natural products or manufactured articles, originating in 
and coming from Hungary, enumerated in the annexed list G 
shall, when imported into France or French colonies, posses¬ 
sions and protectorates having the same Customs regime as 
France, enjoy the reduced percentages shown in that list. These 
percentages shall apply to the difference between the general 
tariff rates and the minimum tariff rates. The percentage shall 
remain the same whatever increase or abatements of tariff 
duties, additional charges or coefficients may be introduced by 
France in the future. 
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To illustrate the operation of this provision, sunflower oil is the first 
of a large number of items in list C, and the percentage specified for this 
item is 6o per cent. If (taking hypothetical rates) the French general rate 
is loo and the minimum rate is 25, the rate to Hungary would be 100 minus 
60 per cent of 75, or 55. The agreement provided that if Czechoslovakia or 
Austria should be given the minimum rate, Hungary would also receive 
it, but if no concession from the general rate were made to either of those 
countries while some other country were given the minimum rate, the 
rate for Hungary would be 55. In other words, on sunflower oil, Hungary 
is guaranteed full nondiscriminatory treatment with Czechoslovakia or 
Austria, and 60 per cent of full equality with any other country. 

France is free to increase both the minimum and general rates or, 
apparently, to change the margin between them. What Hungary received 
and presumably paid for is 60 per cent off the discriminatory margin. The 
actual rate of duty that sunflower oil from Hungary might, over the course 
of time, have to pay could be almost anything. 

\6] That is to say, for any normal commercial policy purpose. Dis¬ 
criminatory action, for example, may under some circumstances appropri¬ 
ately be taken as an economic sanction against disturbers of international 
peace. 

[7] Both France and the United States are now parties to the Gen¬ 
eral Agreement on Tariffs and Trade that makes tariffs negotiable and 
embodies the most-favored-nation clause in its general unconditional and 
unrestricted form. See the next chapter, '‘Bargaining Policy Based on 
the Most-Favored-Nation Principle.” 

Chapter VIII 

[j] Eighty-five per cent of the imports of dutiable products on 
which concessions were made by the United States in the General Agree¬ 
ment on Tariff and Trade came from the twenty-two other countries with 
which the agreement was negotiated. 

[2] For a detailed account of the background of the International 
Trade Organization, see Clair Wilcox, A Charter for World Trade (New 
York: 1949), especially Chap. 4. 

[5] Harry C. Hawkins, “Problems Raised by the International 
Trade Organization,” in Seymour Harris, ed., Foreign Economic Policy 
for the United States (Cambridge, Mass.: 1948), p. 277. 

[4] The agreement goes beyond the most-favored-nation principle 
in this respect. Each member giving a concession is directly obligated to 
grant the same concession to all other members in their own right; this 
is different from making the latter rely on continued agreement between 
the party granting the concession and the party that negotiated it. 
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[5] Art. 17-4. 

Art. 98-4. 

Chapter IX 

[1] Memorandum on Discriminatory Tariff Classifications (League 
of Nations Publications II: Econ. &: Financial) II. 27 (1927), p. 8. 

[2] Ibid., p. 7-g. 

[5] Referring to United States tariff negotiations, William Diebold, 
in New Directions in Our Trade Policy (New York: 1941), p. 18, says, 
'‘Reclassification proved such a useful tool that our negotiators made 
frequent use of it; of the 1,014 reductions in tariff rates in the trade agree¬ 
ments, 436 involved reclassifications." 

[4] Commercial Policy in the Post-War World (Econ. Comm.,. 
League of Nations), 11 .A. (1945), pp. 94-96. 

[5] As an illustration, specializing the schedule on agricultural 
machinery to differentiate between reapers (50 per cent duty) and plows 
(25 per cent) is clearly not discrimination against a country that produces 
reapers. A farmer who needs a reaper will not buy a plow because of any 
difference in price. On the other hand, imposition of different rates on 
coconut and olive oils would be an instance of discrimination to the ex¬ 
tent that the products are normally and directly competitive. To the ex¬ 
tent that one may be substituted for the other, the consumer would be 
attracted to the cheaper item. Tapioca and cornstarch could also be taken 
as examples of competitive products .—Memorandum on Discriminatory 
Tariff Classifications (League of Nations), pp. 5-6. 

[6] Art. 36-6. 


Chapter X 

[x] See Chapter VIII, “Bargaining Policy Based on the Most- 
Favored-Nation Principle." 

[2] A tariff quota is a specified quantity of a product admitted dur¬ 
ing a particular period (for example, a calendar year) at a reduced rate; 
imports in excess of that quantity are subject to the original rate, or some¬ 
times a still higher rate. 

[5] Article 40 

1. (a) If, as a result of unforeseen developments and of the 
effect of the obligations incurred by a Member under or pursuant to this 
Chapter, including tariff concessions, any product is being imported into 
the territory of that Member in such relatively increased quantities and 
under such conditions as to cause or threaten serious injury to domestic 
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producers in that territory of like or directly competitive products, the 
Member shall be free, in respect of such product, and to the extent and 
for such time as may be necessary to prevent or remedy such injury, to 
suspend the obligation in whole or in part or to withdraw or modify the 
concession. 

(b) If any product which is the subject of a concession with 
respect to a preference is being imported into the territory of a Member 
in the circumstances set forth in sub-paragraph (a), so as to cause or 
threaten serious injury to domestic producers of like or directly competi¬ 
tive products in the territory of a Member which receives or received 
such preference, the importing Member shall be free, if that other Mem¬ 
ber so requests, to suspend the relevant obligation in whole or in part 
or to withdraw or modify the concession in respect of the product, to the 
extent and for such time as may be necessary to prevent or remedy such 
injury. 

2. Before any Member shall take action pursuant to the pro¬ 
visions of paragraph i, it shall give notice in writing to the Organization 
as far in advance as may be practicable and shall afford the Organization 
and those Members having a substantial interest as exporters of the 
product concerned an opportunity to consult with it in respect of the 
proposed action. When such notice is given in regard to a concession re¬ 
lating to a preference, the notice shall name the Member which has re¬ 
quested the action. In circumstances of special urgency, where delay 
would cause damage which it would be difficult to repair, action under 
paragraph i may be taken provisionally without prior consultation, on 
the condition that consultation shall be effected immediately after taking 
such action. 

3. (a) If agreement among the interested Members with re¬ 
spect to the action is not reached, the Member which proposes to take or 
continue the action shall, nevertheless, be free to do so, and if such action 
is taken or continued, the affected Members shall then be free, not later 
than ninety days after such action is taken, to suspend, upon the expira¬ 
tion of thirty days from*the day on which written notice of such suspen¬ 
sion is received by the Organization, the application to the trade of the 
Member taking such action, or, in the case envisaged in paragraph 1 (b), 
to the trade of the Member requesting such action, of such substantially 
equivalent obligations or concessions under or pursuant to this Chapter 
the suspension of which the Organization does not disapprove. 

(b) Notwithstanding the provisions of sub-paragraph (a), 
where action is taken without prior consultation under paragraph 2 and 
causes or threatens serious injury in the territory of a Member to the 
domestic producers of products affected by the action, that Member shall, 
where delay would cause damage difficult to repair, be free to suspend, 
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upon the taking of the action and throughout the period of consultation, 
such obligations or concessions as may be necessary to prevent or remedy 
the injury. 

4. Nothing in this Article shall be construed 

(a) to require any Member, in connection with the with¬ 
drawal or modification by such Member of any concession negotiated pur¬ 
suant to Article 17, to consult with or obtain the agreement of Members 
other than those Members which are contracting parties to the General 
Agreement on Tariffs and Trade, or 

(b) to authorize any Member which is not a contracting 
party to that Agreement, to withdraw from or suspend obligations under 
this Charter by reason of the withdrawal or modification of such con¬ 
cession. 

Annex P, ad Article 40 

It is understood that any suspension, withdrawal or modification 
under paragraphs i(a), i(b), and 3(b) must not discriminate against im¬ 
ports from any Member country, and that such action should avoid, to 
the fullest extent possible, injury to other supplying Member countries. 

Chapter XI 

[j] The General Agreement on Tariffs and Trade includes the 
following general exceptions from the provisions of the agreement, in¬ 
cluding, where applicable, the most-favored-nation clause: 

Article XX, General Exceptions 

Subject to the requirement that such measures are not applied 
in a manner which would constitute a means of arbitrary or un¬ 
justifiable discrimination between countries where the same 
conditions prevail, or a disguised restriction on international 
trade, nothing in this Agreement shall be construed to prevent 
the adoption or enforcement by any contracting party of 
measures: 

I. (a) necessary to protect public morals; 

(b) necessary to protect human, animal or plant life or 
health; 

(c) relating to the importation or exportation of gold or 
silver; 

(d) necessary to secure compliance with laws or regulations 
which are not inconsistent with the provisions of this 
Agreement, including those relating to customs enforce¬ 
ment, the enforcement of monopolies operated under 
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paragraph 4 of Article II and Article XVII, the protec* 
tion of patents, trade marks and copyrights, and the 
prevention of deceptive practices; 

(e) relating to the products of prison labour; 

(f) imposed for the protection of national treasures of 
artistic, historic or archaeological value; 

(g) relating to the conservation of exhaustible natural re¬ 
sources if such measures are made effective in conjunc¬ 
tion with restrictions on domestic production or con¬ 
sumption; 

(h) undertaken in pursuance of obligations under inter¬ 
governmental commodity agreements, conforming to 
the principles approved by the Economic and Social 
Council of the United Nations in its Resolution of 
March 28, 1947, establishing an Interim Co-ordinating 
Committee for International Commodity Arrangements; 
or 

(i) involving restrictions on exports of domestic materials 
necessary to assure essential quantities of such materials 
to a domestic processing industry during periods when 
the domestic price of such materials is held below the 
world price as part of a governmental stabilization plan: 
Provided that such restrictions shall not operate to in¬ 
crease the exports of or the protection afforded to such 
domestic industry, and shall not depart from the pro¬ 
visions of this Agreement relating to non-discrimination; 

11. (a) essential to the acquisition or distribution of products 
in general or local short supply; Provided that any such 
measure shall be consistent with any multilateral ar¬ 
rangements directed to an equitable international dis¬ 
tribution of such products or, in the absence of such 
arrangements with the principle that all contracting 
parties are entitled to an equitable share of the inter¬ 
national supply of such products; 

(b) essential to the control of prices by a contracting party 
undergoing shortages subsequent to the war; or 

(c) essential to the orderly liquidation of temporary sur¬ 
pluses of stocks owned or controlled by the government 
of any contracting party or of industries developed in 
the territory of any contracting party owing to the 
exigencies of the war which it would be uneconomic to 
maintain in normal conditions; Provided that such 
measures shall not be instituted by any contracting 
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party except after consultation with other interested 
contracting parties with a view to appropriate interna¬ 
tional action. 

Measures instituted or maintained under Part II of this Article 
which are inconsistent with the other provisions of this Agree¬ 
ment shall be removed as soon as the conditions giving rise to 
them have ceased, and in any event not later than January i, 
1951; Provided that this period may, with the concurrence of 
the Contracting Parties, be extended in respect of the applica¬ 
tion of any particular measure to any particular product by any 
particular contracting party for such further periods as the 
Contracting Parties may specify. 

[2] Preferences are in effect classified in these two groups—objec¬ 
tionable and unobjectionable—by General Agreement on Tariffs and 
Trade and the International Trade Organization draft Charter, which 
in view of the large number of signatories, probably represent as good a 
world consensus as can be found. Preferences above described as *‘ob- 
jactionable’* are frozen and marked for ultimate elimination by negotia¬ 
tion; while those in the "unobjectionable’* category are accepted. 

[5] Margaret S. Gordon, Barriers to World Trade (New York: 
1941)^ P- 458. 

y] Ibid., p, 221. 

[5] Ibid., p. 461. 

[6] /6id.,pp. 459-461. 

[7] Gottfried Haberler, "The Political Economy of Regional or 
Continental Blocs,” in Seymour Harris, ed., Postwar Economic Problems 
(New York: 1945), p. 335. 

[^] Howard P. Whidden, Jr., Preferences and Discriminations in 
International Trade (Committee on International Economic Policy, 
Paper No. 7; Washington, D.G.: 1945), pp- 24-25. 

[p] Material included in this paragraph is taken from Whidden, 
op. cit., p- 23. 

[jo] Ibid., p. 22. 

This attitude on the part of Great Britain had doomed to failure 
the Ouchy agreement of 1932 between Belgium and the Netherlands 
providing for reciprocal tariff’ reductions. 

The Ottawa Conference insisted upon most-favored-nation 
treatment for British countries in the case of all tariff conces¬ 
sions made within the Ouchy group, while the Conference 
maintained the position that imperial preferences should be 
recognized as exceptions to such treatment.— Ibid., pp. 13-14, 

[jj] "The Reciprocity Convention between the United States and 
Cuba, 1902/'—33 Stat. 2136-2144, pt. 2. 
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[j2] Reciprocal Trade Agreement between United States and Cuba, 
1934, U.S. Exec. Agreement Ser., No. 67, pp. 2-8. 

[15] The Trade Agreement itself did not provide for any increases 
in the Cuban general tariff rates, but in a decree law, dated the same day 
as the Trade Agreement, “the Cuban Government unilaterally increased 
duties on more than 300 items.”— Problems of the New Cuba (Report of 
the Commission on Cuban Affairs, Foreign Policy Association: 1935), p. 
65 n. 

[/^] United States Tariff Commission, United States-Philippine 
Trade (Washington, D.C.: 1937), pp. 14-15* 

[15] Philippine Trade Act of 1^46, H.R. 5856, Pub. L. No. 371, 
79th Cong. 

[16] Art. 16 and Annexes A-J. 

[17] Gottfried von Haberler, The Theory of International Trade 
(New York: 1936), p. 384. 

[/<^] Haberler, “The Political Economy of Blocs,” p. 331. 

[19] i^id.,pp. 331-332. 

[20] Ibid,, p. 333. 

[2/] Whidden, op. cit,, p. i8. 

[22] Haberler notes that “protectionists are making use of the 
catchword of Preference.”— Theory, p. 387. 

[25] Analysis of General Agreement on Taidffs and Trade (Depart¬ 
ment of State Publication, No. 2983; Washington, D.C.: Oct. 30, 1947), p. 

195* 

[24] C. Weststrate, “The Economic and Political Implications of a 
Customs Union,” Quarterly Journal of Economics, 62 (May, 1948), 362- 

363- 

[25] Art. 44, f 4(a). 

[26] Art. 44, 4(b). 

[27] See Weststrate, op. cit., p. 364; Haberler, “The Political Econ¬ 
omy of Blocs,” pp. 330-333; and Clair Wilcox, A Charter for World 
Trade (New York: 1949), pp. 70-71. 

[2^] Weststrate, op. cit., p. 364, and Haberler, “The Political Econ¬ 
omy of Blocs,” p. 333. 

[2p] For example, Belgium and Holland agreed in the abortive 
Treaty of Ouchy in 1932 to reduce duties by 10 per cent yearly. The 1931 
proposal for a union between Germany and Austria also provided for 
a gradual reduction of duties during the transition period.—See Haber¬ 
ler, Theory, p. 368. 

[50] Weststrate, op. cit., p. 366. 

[^/] The following list of customs unions of the nineteenth and 
twentieth centuries is taken from Customs Unions (Department of Eco¬ 
nomic Affairs, League of Nations; Lake Success: 1947), p. 1: 
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German Zollverein (1818-1885) 

Luxemburg-Germany (1842, terminated 1918) 

San Marino-Italy (1862) 

Monaco-France (1865) 

Canadian Provinces (1867) 

Austria-FIiingary (1867, terminated 1917) 

Sweden-Norway (1874, terminated 1897) 
Licchtenstein-Austria (1875, terminated 1919) 

Portuguese India-British India (1878) 

South African Customs Union (1889-1906) 

Gold Coast Colony, East of the Volta-Togoland (1894, termi¬ 
nated 1904) 

Australian States (1901) 

Luxemburg-Belgium (1922) 

Liechtenstcin-Switzerland (1923) 

Danzig-Poland (1922) 

Memel-Lithuania (1924, terminated 1939) 

[52] (histoms Unions, pp, 1-2. 

[55J Discussions concerning a customs union between Denmark, 
Norway, and Sweden, and possibly Iceland, under the name of Danosve, 
have been going on since August, 1947. A customs union between Greece 
and Turkey has also been discussed.—See The World Today, March, 
1948, p. 94. 

[5^] Sidney Gruson, ‘'Crisis Marks Start of Benelux Talks,” New 
York Times, October 14, 1949. 

[35] Ibid. 

\}6\ New York Times, October 16, 1949. 

[57] Howard J. Hilton, Jr., “The Franco-Italian Customs Union,” 
Deph. State Bull., XXI, No. 528 (August 15, 1949), 203. 

[5^] Ibid., p. 214. 

[39] Ibid.,p.in. 

[40] In 1938 Europe, excluding the U.S.S.R., absorbed the follow¬ 
ing percentages of total merchandise exports of the following areas: 


Africa 82 

North America 44 

Latin America 53 

Asia 31 

U.S.S.R. 77 

Oceania 79 


Source; The Network of World Trade (League of Nations) II. A. 3 (194a), p. 41. 

[4/] Nexn York Times, November i, 1949, p. 22. 

[42] Art. 44. 
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Chapter XII 

[j] An example of such a provision is Article XV of the Trade 
Agreement of November 17, 1938, between the United States and Canada. 
—U.S. Exec. Agreement Ser., No. 1^9: 

1. Should any measure be adopted by the Government of 
either country which, while not conflicting with the terms of 
this Agreement, appears to the Government of the other country 
to have the effect of nullifying or impairing any of the objects 
of the Agreement, the Government which has adopted any such 
measure shall consider such representations and proposals as 
the other may make, with a view to effecting a mutually satis¬ 
factory adjustment of the matter. 

Similar provisions are found in other United States agreements and 
in G.A.T.T., Art. XXIII. 

[2] Canada-United States Trade Agreement, signed November 17, 
1938; U.S. Exec. Agreement Ser., No. 149, Art. VII. 

[3] General Agreement on Tariffs and Trade contains a similar 
clause. 

[4] Jacob Viner, Memorandum on Dumping (League of Nations 
Econ. & Financial Section) IL 63 (1926), (Geneva: 1926), p. 3. 

[5] Gottfried von Haberler, The Theory of International Trade 
(New York: 1936), p. 314. 

[6] Ibid, 

[7] Ibid. 

[ 5 ] Haberler rejects the use of the general tariff as a weapon 
against dumping on the ground that it will be effective only when it is 
so high that it is prohibitive. It will then apply against all imports 
whether dumped or not. He adds, however, that 

there is something to be said only for ad hoc anti-dumping 
duties, to meet each case as it arises. But the administrative 
difficulties of such a system and the danger of being misused for 
purely Protectionist ends are very great. Nor does the history 
of anti-dumping duties offer any encouragement.— Ibid.;, p. 324. 

[p] 42 Stat. 9, tit. II, Antidumping. 

[10] Jacob Viner, Dumping: A Problem in International Trade 
(Chicago: 1923), p. 262. 

[12] Percy W. Bidwell, The Invisible Tariff (New York: 1939), p. 

100. 

After 1938 findings of dumping were made on December 12, 1939, re 
French wool berets (T.D. 50034) and ribbon fly catches from United 
Kingdom (T.D, 50035), Japan (T.D. 50036), Belgium (T.D. 50037), and 
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Germany (T.D. 50038); and on September 20, 1940, re glass frostings from 
Germany (T.D. 50233). This list is complete through December, 1947. 

[72] Bidwell, op. cit., p, 11. This judicial review is restricted to the 
finding of price discrimination and doesn't extend to the finding of 
injury. 

[75] 46 Stat. 590. 

[74] Downs V. U.S., 187 U.S. 515; Nicholas and Co. v. U.S. 249 
U.S. 34. 

[75] Bidwell (op. cit., p. 88) found eighteen between June, 1930, 
and July, 1936. 

Since 1936 such duties have been applied in the following cases: 
Lithuanian butter, August 7, 1937 (T.D. 49122); Australian sugar, Sep¬ 
tember 15, 1937 (T.D. 49157); Dried salt fish from Nova Scotia, October 
12, 1937 (T.D. 49196)^ British sugar, January 22, 1938 (T.D. 49355 )^ Ger¬ 
man ethylene dibromidc, September 30, 1938 (T.D. 49719); Dutch chicory, 
November 7, 1938 (T.D. 49741); German dutiable imports, March 18, 
1939 (T.D. 49821); Dutch meat products, March 1, 1939 (T.D. 49809); 
Canadian cheese, February 9, 1940 (T.D. 50093); Italian silk goods, July 
5, 1939 (T.D. 49909); Australian fortified wines, June 17, 1946 (T.D. 
51476); Spanish cork and cork manufactures, September 26, 1947 (T.D. 
51757). This list is complete through December, 1947. 

[7(5] 38 Ops. Att'y Gen. 489 (1934-1937). 

[77] William Beveridge, Tariffs: The Case Examined (London: 
1932), p. 129. 

[7^] Stephen Enke and Virgil Salera, International Economics 
(New York: 1947), pp. 283-284. 

[7p] John A. Hobson, International Trade (London: 1904), pp. 
140-141. 

[20] Bidwell, op. cit, p. 103. 

[27] Ibid., p. 101. 

[22] Robert B. Stewart, ''Some Aspects of the Theory of Dumping*' 
(M.A.L.D. Thesis, Fletcher School, 1937), p. 45. 

[23] Haberlcr, Theory, p. 300. 

[24] Paul A. Baran, "The U.S.S.R. in the World Economy," in 
Seymour Harris, ed., Foreign Economic Policy for the United States 
(Cambridge, Mass.: 1948), p. 174. 

[25] The U.S. Customs Court held that matches imported from 
Russia at abnormally low prices could not be excluded under the 1921 
act because "there was no foreign market value" and "the cost of produc¬ 
tion cannot be availed of since there is no evidence ... of the cost of 
production in Soviet Russia of such matches."—Amtorg Trading Corp. 
et. al. V. U.S., T.D. 45535 (March 18, 1932), pp. 693, 697. 
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[26] Hearings before Committee on Ways and Means on H.R. 
260^^, 71st Cong., 3rd Sess. 

[27] For example, one suggestion was to levy a duty on imports 
selling below the average price of similar domestic articles.— Ibid., p. 123. 
It was to apply to all imports and would have served to nullify practically 
all the benefits of foreign trade. 

Other writers have favored control of dumping by means of an in¬ 
ternational convention.—Beveridge, op. cit., p. 133. 

[2<9] 46 Stat. 590. 

[25)] U.S. Tariff Commission, Russian Asbestos (Report No. 67, 
2nd ser.,* Washington, D.C.: 1933), pp. 4-5. 

[30] Stanley K. Hornbeck, The Most-Favored-Nation Clause in 
Commercial Treaties (Bulletin of the University of Wisconsin, No. 343; 
Madison, Wis.: January, 1910), p. 74. 

[ji] This was the view held by L. E. Visser, as quoted in Hornbeck, 

ibid. 

[52] Charles C. Hyde, in International Law Chiefly as Interpreted 
in the United States (Boston: 1945), II, 1505, shows that the United States 
practice has supported both positions. Hyde himself feels that counter¬ 
vailing duties may be inconsistent with the unconditional most-favored- 
nation clause.— Ibid., p. 1509. 

For an example of the divergence of opinion on the matter, see the 
2931 report of the International Chamber of Commerce in R. Riedl, 
Exceptions to the Most-Favored-Nation Clause (London: 1931), pp. 35- 
49. The majority of the national committees held that countervailing and 
antidumping duties were incompatible with most-favored-nation treat¬ 
ment, but other national committees considered them **a legitimate de¬ 
fense against foreign trade methods of an unfair character." 

[55] Report of the Sub-Committee on the Most-Favored-Nation 
Clause, adopted by the Committee of Experts for the Progressive Codifica¬ 
tion of International Law, April, 1927 (League of Nations Publications 
V: Legal) 10 (1927), p. 11. 

[34] Richard C. Snyder, The Most-Favored-Nation Clause; An 
Analysis with Particular Reference to Recent Treaty Practice and Tariffs 
(New York: 1948), p. 129. 

[55] I.T.O.. Art. 34. 


Chapter XIU 

[j] Monopoly power will be greatest when the following conditions 
exist: 

1. Demand outside the country is inelastic. 

2. Supply of the commodity outside the country is inelastic. 
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3. Demand inside the country is elastic. 

For full discussion see Eugene Staley, Raw Materials in Peace and 
War (New York: 1937), pp. 249-250. 

[2] Ibid., pp. 69-71. 

[5] A report of the League of Nations {Export Duties, 11 . 14 [1927], 
p. 6) found that revenue duties were generally less than 10 per cent ad 
valorem. 

[4] Herman Finer, The Chilean Development Corporation (Mon¬ 
treal: 1947), p. 6. 

[5] The decline in Chile’s position in the world nitrate market can 
be seen from the following table: 


Chilean Nitrate Production 

Year as per cent of World Production 

ms . 55 

1929. ^3 

1931.11 

1933 . 4 

1934 . 7 

1938. 8 


Source: United States Tariff Commission, Foreign Trade of Latin America, Part IIL 
2 (Washington, D.C.: 1940), p. 286. 

In 1933, the Chilean Government reorganized the nitrate industry, made it a state monopoly, 
and removed the export tax. 

[6] For a list of products that have been subject to export taxes, 
see Export Duties (League of Nations), pp. 14-52. 

[7] U.S. Tariff Commission, Foreign Trade of Latin America, Part 
m, 1, p. 179, 

[< 9 ] See U.S. Tariff Commission, Colonial Tariff Policies (Washing¬ 
ton, D.C.: 1922), pp. 552-357* 

[p] With reference to this point, it is enlightening to note the re¬ 
action of Indian jute interests to a proposal of the United Kingdom 
Board of Trade in 1918 that a duty be levied on exports of jute from 
India, with rebates granted in favor of the British Empire, The Commit¬ 
tee of the Board of Trade pointed out that India had practically a com¬ 
plete monopoly and that recent high prices had brought forth no sub¬ 
stitutes; in other words, conditions were ripe for squeezing the rest of 
the world. Despite this, the tax was still opposed by domestic Indian 
producers, in a large measure because they feared the possible loss of 
their monopoly.—See ibid., p, 551, 

[zo] Ibid., p. 356. 

[zz] Quoted in F. V. Meyer, Britain's Colonies in World Trade 
(London: 1948), p. 86. 

[12] Ibid., p. 87. 
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[if\ Economist (London), November 28, 1942, p. 682. 

[14] U.S. Const. Art. I, § 10, f 2, prohibition on the States, and Art. 
I, § 9, ^5, prohibition on Congress. 

[15] Final Report (World Economic Conference, League of Na¬ 
tions) (May, 1927), p. 31. 

[16] The League from Year to Year (Information Section, League 
of Nations) (1937, 1938), pp. 120-121. 

[17] For example, see United States-United Kingdom Trade Agree¬ 
ment, signed November 17, 1938, U.S. Exec. Agreement Ser., No. 164, 
Arts. I, II-2, XXI (b). 

[iS] L.N. Treaty Ser., No. 2184, VoL 95, Art. II. 

[ig] L.N. Treaty Ser., No. 2185, Vol. 95. 

[20] L.N. Treaty Ser., No. 3297, Vol. 142, Arts. I and II. 

[21] L.N. Treaty Ser., No. 3297, Vol. 160, p. 428. 

[22] L.N. Treaty Ser., No. 4700, Vol. 200, p. 466. 

[2^] G.A.T.T., Vol. 4, Sched. XIX, § D, P. I. 

[241 G.A.T.T., Sched. XX, pt. I, fraction 1786; see also Department 

of State, Analysts of GATT, pp. 128-129, 196. 

[25] Art. 16. 

[261 Art. 17. 


Chapter XIV 

[j] A survey of commercial treaties and agreements concluded be¬ 
tween 1920 and 1940 shows 138 instances of national or national and 
most-favored-nation treatment, and 251 most-favored-nation commit¬ 
ments. 

[2] Trade Agreement between the United States and Argentina, 
signed October 14, 1941, U.S. Exec. Agreements Ser., No. 277, Art. 11 . 

[5] See I.T.O. Charter, Annex P, Interpretative Note to Art. 18, ^ 2. 

[4] An interpretative note to Art. 17 of the I.T.O. Charter, Annex 
P, states: 

An internal tax (other than a general tax uniformly applicable 
to a considerable number of products) which is applied to a 
product not produced domestically in substantial quantities 
shall be treated as a customs duty under Article 17 in any case 
in which a tariff concession on the product would not be of sub¬ 
stantial value unless accompanied by a binding or a reduction of 
the tax. 

[5] U.S. Exec. Agreements Ser., No. 89. 

One of the provisions dealing with internal taxes was as follows: 

Articles the growth, produce or manufacture of the United 
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States of America or the Republic of Colombia, enumerated 
and described in Schedules I and II, respectively, shall ... be 
exempt from any national or Federal internal taxes, fees, 
charges or exactions, other or higher than those imposed or re¬ 
quired to be imposed by laws of the Republic of Colombia or 
the United States of America, respectively, in effect on the day 
of signature of this Agreement.— Ibid., Art. Ill, ^ 5. 

[6] U.S. Exec. Agreements Ser., No. 82, signed February 2, 1935, 
Art. VII. 

[7] U.S. Exec. Agreements Ser., No. 67, signed August 24, 1934, 
Art. VIII. 

[ 5 ] U.S. Exec. Agreements Ser., No. 89, Art. Ill, ^ 3. 

“All articles the growth, produce or manufacture of the Republic of 
Colombia, shall, after importation into the United States of America, be 
exempt from all state or municipal taxes, fees, charges or exactions, other 
or higher than those payable on like articles of domestic origin.” 

[p] Green H. Hackworth, Digest of International Law (Washing¬ 
ton, D.C.: 1942), V, 428-429. 

The Supreme Court in Hale, Chairman, et al v. Bimco Trading, Inc,, 
et al held that a state law imposing a discriminatory tax against imported 
products was invalid under the commerce clause of the Constitution.— 
506 U.S. 418 (1939)* 

[10] The binding of the internal-tax position of the United States 
in the Brazilian, Colombian, and Cuban trade agreements met with strong 
objections in the Congress of the United States.—U.S. Senate, Hearings 
before the Committee on Finance on HJ. Res. p6, 1937, pp. 31-40. 

The executive branch later revised these commitments to eliminate 
the binding,—Agreement with Cuba, U.S. Exec. Agreements, Ser., No. 
165, December, 1939. 


Chapter XV 

[j] L.N. Treaty Ser., No. 2238, Vol. 97. 

[2] Trade Agreement of November 17, 1938, between the United 
States and Canada, U.S. Exec. Agreements Ser., No. 149, Art. II. 

[5] For discussion between the United States and Czechoslovakia 
of equal versus equitable quota allocations, see 3 U.S. Foreign ReL: 1928 
at 692-717 (Dep't State). 

[^] U.S. Exec, Agreements Ser., No. 101, Art. VII. 

[5] See Department of State Weekly Press Releases Vol. XII, No. 
2S8, April 6, 1935. 

[< 5 ] U.S. Exec. Agreements Ser., No. 149, Art. III. 
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[7] The I.T.O. Charter, Art. 20, outlaws in principle the use of 
quantitative restrictions but permits certain exceptions. 

The provisions quoted here govern the use of quantitative restric¬ 
tions when they are allowed as exceptions. 

[8] U.S. Exec. Agreements Ser., No. 277, Art. Ill, ^ 2. 

[p] Art. 22, f 2. 

[jo] Art. 22, f 5. 

[jj] U.S. Exec. Agreements Ser., No. 277, Art. XI. 

[12] U.S. Exec. Agreements Ser., No. 146, Art. VI, ^ 3. 

[j^] These provisions raise a question as to United States policy re¬ 
garding discrimination. The United States has opposed quantitative re¬ 
strictions in principle and has advocated that at least non-preferential 
treatment be accorded in applying such restrictions. The above quoted 
provision has the appearance of disregarding this latter principle, since 
the United States appears to have negotiated preferential treatment for 
itself at the expense of other countries. The provision seems to say, in 
effect, that after the United States has received a quota representing its 
fair share of the permitted imports, it will be given a supplementary 
quota, which would seem to give it more than its fair share by the amount 
of the supplementary quota. The provision does not in fact provide that 
the United States will have a quota greater than its fair share. The total 
quota of the United States would consist of two elements: The share 
“now” (date of signature) obtained under the operation of the equitable 
treatment clause, and the supplementary quota. The United States agree¬ 
ment with France would not prevent France from increasing the global 
quota sufficiently to give other countries a fair share of the market. In 
this respect the provision is in harmony with the general practice of the 
United States in negotiating trade agreements. The provisions of those 
agreements are designed to assure the United States a fair share of the 
quota for any product, not to require that the same basis of allocation be 
applied to the trade of other countries, this being a matter for discussion 
between such other countries and the country imposing the restriction. 

[j^] L.N. Treaty Ser., No. 2238, Vol. 97. 

[77] L.N. Treaty Ser., No. 2238, Vol. 97, Art. 4, ^ 7. Although this 
convention was only briefly effective, many of its provisions have fre¬ 
quently been used as models in formulating later agreements. 

[16] L.N. Treaty Ser., No. 311, Art. X, ^ 2. 

[77] G.A.T.T., Art. 11, 2(c), and the draft I.T.O. Charter, Art. 

20, 2 (C). 

The latter reads as follows: 

(c) import restrictions on any agricultural or fisheries product, 
imported in any form, necessary to the enforcement of gov¬ 
ernmental measures which operate effectively: 
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(i) to restrict the quantities of the like domestic product 
permitted to be marketed or produced, or, if there is no 
substantial domestic production of the like product, of 
a domestic agricultural or fisheries product for which 
the imported product can be directly substituted; or 

(ii) to remove a temporary surplus of the like domestic 
product, or, if there is no substantial domestic produc¬ 
tion of the like product, of a domestic agricultural or 
fisheries product for which the imported product can 
be directly substituted, by making the surplus available 
to certain groups of domestic consumers free of charge 
or at prices below the current market level; or 

(iii) to restrict the quantities permitted to be pi-oduced of 
any animal product the production of which is directly 
dependent, wholly or mainly, on the imported com¬ 
modity, if the domestic production of that commodity 
is relatively negligible. 

[j< 5 ] See Chap. XVII, ‘‘State Trading.’* 

[jp] The trade agreement between the United States and Argen¬ 
tina of October 14, 1941, U.S. Exec. Agreements Ser., No. 277, Art. XI, ^ s. 

[20] Art. 21-2. 

[2/] Art. 2i-3~(a). 

[22] Art. 2i-5-(a). 

[2j] Art. 2i-3-(b). 

[24] Art. 2i-3-(b). 

[25] Art. 2i-5-(d). 

[2(5] «Art. 2i-4-(b). 

[27] Art. 2i-4-(c). 

[2^] See Arts. 13 and 15. 

[2p] Motion pictures present a special problem because, if trade in 
this product is subject to regulation, allocation of screen time in theaters 
is a much more convenient and effective method than any other. There 
is also the feeling that motion-picture films are in a special category be¬ 
cause of noneconomic considerations. They are given special treatment 
in the Havana Charter.—Art. 19; G.A.T.T., Art. IV. 

[50] U.S. Exec. Agreements Ser., No. 149, Art. X. 

Since a mixing requirement usually takes the form of requiring that 
a certain proportion of the domestic product be used, the restriction on 
foreign products is indirect. The intent would have been clearer if the 
words “directly or indirectly’; had been included in the provision. 

\3i] Art. 18, f 5. 

[52] Art. 18, ^7. 
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Chapter XVI 

[j] Insofar, of course, as these funds were used to buy goods rather 
than to service debts and make other payments. 

[2] L.N. Treaty Ser., No. 3305, Vol. 143, Art. 2, f 1. 

[5] In this, as in other cases, the actual effect of measures designed 
to influence the course of trade cannot be isolated- The agreement be¬ 
tween the United Kingdom and Argentina was signed in 1933. The 
United Kingdom’s share in Argentina’s imports increased from 20.4 per 
cent in 1932 to 22.5 per cent in 1934. The United States share dropped 
from 13.6 per cent in 1932 to 12.7 per cent in 1933 but increased to 14.8 
per cent in 1934.—Figures from Foreign Commerce Yearbook, P* 

189. 

Obviously other factors were at work that more than offset the in¬ 
fluence of the agreement. One of the phenomena of commercial policy 
is the way in which trade, seeking always its natural channels, will work 
its way around and over governmentally imposed obstructions. Govern¬ 
ment regulations and restrictions can do great damage, but the main 
stream of trade always seeks persistently the channel that profit marks out 
for it. 

[4] U.S. Exec. Agreements Ser., No. 277, pp. 81-82. 

[5] U.S. Exec. Agreements Ser., No. 101, Art. IX, 2. 

[6] U.S. Exec, Agreements Ser., No. 133, Art. X. 

[7] The way is left open for the imposition of quantitative restric¬ 
tions by a country in balance-of-payments difficulties, by an appropriate 
exception to any provision forbidding such restrictions on products on 
which tariff concessions have been made.—See Art. VII, f 2, of the agree¬ 
ment between the United States and Ecuador: '‘or imposed in order to 
maintain the exchange value of the currency of the country.” 

[8] Trade Agreement of October 14, 1941, between the United 
States and Argentina, U.S. Exec. Agreements Ser,, No. 277, Art, IV, ^ 2. 

Chapter XVII 

[/] See Chapter XV, “Quantitative Restrictions.” 

[2] U.S. Exec. Agreements Ser., No. 105. 

[5] Ibid., p. 4. 

[4] Ibid.,^.^, 

[5] U.S. Exec. Agreements Ser., No. 164, Art. VIII, ^ 1. 

[6] Art. 29. 

[7] Art. 31-4. 

[8] Art. 31-5. 

[p] C. II. of draft Charter. 
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Absolute commitments, see Commit¬ 
ments 

Agreements, definition of, 2 
{See also Treaties) 

Agricultural Adjustment Act, 175 
Aliens, 19-20 
Alliance, case of, 7 

Antidumping duties, 130, 131-133, 234 
compatibility of, with most-favored- 
nation clause, 138-139, 236 
definition of, 131 
value of, 135-136 

Argentina, trade of, with United King¬ 
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trade agreements of, with United 
Kingdom, 191-192,242 
with United States, 80, 91-92, 151, 
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Australia, trade agreement of, with 
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Austria, customs union with Germany, 
232 

treaty of, with United States, 38 
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Balance-of-payments difficulties, 24-26, 
28, 99, 177, 178, 188, 196, 197, 
242 

Balance-of-payments exceptions, 177- 
iSi 

complex form of, 177, 180-181 
simple form of, 177-1791 181 
Baran, Paul A., 235 
Bargaining, tariff, see Tariff bargain¬ 
ing 


Bargaining policy, based on most- 
favored-nation principle, 75-87 
Barter, 78 

Belgium, countervailing legislation of, 

133 

customs union of, see Benelux 
foreign exchange of, 44 
trade agreement of, with the Neth¬ 
erlands, 231, 232 
Benelux, 119-121 

{See also Customs unions) 
Bermuda, and third-country national¬ 
ization, 50 

Beveridge, William, 134, 235, 236 
Bidwell, Percy W., 135, 234, 235 
Bilateralism, definition of, 188 
and nondiscrimination, conflict 
with, 197-198 
as protectionism, 189-190 
reasons for, 188-189 
Binder-twine industry, 142 
Bogota Conference, see Ninth Inter¬ 
national Conference of Ameri¬ 
can States 

Bounty, interpretation of, by United 
States Supreme Court, 134 
Bounty dumping, 131 
Brazil, trade agreement of, with 
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world trade of, 185-186, 242 
Bretton Woods Conference, 17 
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antidumping legislation of, 132’ 
countervailing legislation of, 133 
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109, 115 

{See also Preferential arrange¬ 
ments, British) 

British Nationality Act of 1948, 210 
British subjects, 3, 210 
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Canada, and antidumping duties, 131 
trade agreement of, with United 
States, 166-167, 170, 173, 182- 
183, 234, 241 
Canned goods, 115-116 
Capital, convertibility of earnings of, 
19, 25-28 

for development of countries, 15-16 
and discriminatory taxation, 19- 
20 

and double taxation, 21-22 
and expropriation of property, 22- 

25 

intergovernmental, 30-31 
by private investment, 17-18 
guarantees for, 28-30 
sources of, 17, 212 
transfer of, 28 
Cargo duties, 35 
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Charter for an International Trade 
Organization, see Havana Char¬ 
ter for an International Trade 
Organization (proposed) 

Chief-source rule, 81-83 
effect of, on third countries, 82-83, 
226 

Chile, copper industry of, 20 
export duties of, 141, 237 
import duties of, 218 
nitrate industry of, 20, 141, 237 
Citizens, definition of, 3, 210 
Clearing agreements, 194 
definition of, 190 

Coasting trade, definition of, 39-40 
reservation of, 39-40 
Cocoa, 155 
Coconut oil, 227 
Coffee, 79, 81, 155, 156 
Colombia, trade agreement of, with 
United States, 156, 157, 238-239 
legality of, 156-157^ 239 
Commercial agreements, see Commer¬ 
cial treaties 

“Commercial considerations’' formula, 
202-203, 204 

Commercial policies, international, 
65-74 


Commercial provisions, 45-51 
definition of, 45 

Commercial treaties, content of, 1-13 
definition of, 1, 2, 210 
Commitments, absolute, 60 
definition of, ii, 211 
distinguished from relative, 11-12 
and export taxes, 146-148 
and internal taxes, 151, 156, 238- 

239 

and taxation, 19, 212 
customs duties, 60-64 
kinds of, 11-13 
most-favored-nation, 12 

bargaining with, 69, 225-226 
definition of, 11, 211 
national-treatment, 12 
definition of, 11 
relative, 60 
definition of, 11, 211 
distinguished from absolute, 11- 
12 

Concession, 98 
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capital, 19, 25-28 
and expropriated property, 26 
of payments, 23-25 
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Cornstarch, 154, 227 
Corporations, 3-5, 8 
nationality of, 3-4 
rights of, 4-5, 14-15 
Cost-of-production formula, 54-57 
Cotton-textile classifications of United 
States tariff, 89-90, 91 
Countervailing duties, 130, 131, 133- 
i 34 » 235 

administrative problems of, 134-135 
and compatibility with most- 
favored-nation clause, 138-139, 
236 

value of, 135-136 
Country quota, see Quotas 
Cuba, and third-country nationaliza¬ 
tion, 50 

trade agreement of, with United 
States, 156, 239 

and United States customs duties, 45 
and United States preferential ar¬ 
rangements, 111, 114, 232 
Customs duties, 52-59 
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Customs duties (cont.) 
discriminatory, 35, 217 
treaty commitments regarding, 60- 
64 

(See also Export taxes; Exports; 
Imports; Navigation provi¬ 
sions) 

Customs and Excise Revenue Law of 
Great Britain for 1920, 220 

Customs and Excise Tariff of the 
United Kingdom and Northern 
Ireland for 1934, 220 

Customs unions, 109, 112, 117-118 
advantages and disadvantages of, 
118, 232 

definition of, 117 
existing, 119-120 
few, reasons for, 119 
International Trade Organization 
Charter on, 125-127 
list of, 232-233 
versus preferences, 123-125 
“preunion,” 120 
proposed, 120-121, 233 
Western European, 122, 1^7-128, 233 
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Danosve, 233 

Denmark, and General Agreement on 
Tariffs and Trade, 84 
proposed customs union with, 233 
and United States tonnage duties, 
216 

Diebold, William, 227 

Discrimination, arguments for, 73-74 
in cargo duties, 35, 217 
by exchange control, 185, 186-188, 
194-196,197 

against indirect shipments, 48-49, 
221-222 

justification for, 87 
by licensing systems without quotas, 
171-172 

by quantitative restrictions, 159, 
162-163, 169-170 

shipping, history of, 36-39, 218-219 
versus subsidies, for merchant ma¬ 
rine, 41-42 

Dominican Republic, and General 
Agreement on Tariffs and 
Trade, 84 


Dumping, 130-131, 234 
definition of, 130, 132, 136 
by state-trading countries, 136-138 
Duties, see Antidumping duties; Cargo 
duties; Countervailing duties; 
Customs duties; Export taxes; 
Exports; Imports; Revenue 
duties; Protective duties; Tar¬ 
iffs; Tariff making; Tonnage 
duty 
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Ecuador, trade agreement of, with 
United States, 196, 242 
Elena Valdez, case of, 7 
El Salvador, trade agreement of, with 
United States, 165-166, 170 
treaty with United States, 38, 195 
Emergency-action clause, 104-107, 227- 
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Emergency Tariff Act of May 27,1921, 
i 32 » 137 

Enke, Stephen, 235 
Entry fees, 129 

Escape clause, see Emergency-action 
clause 

Establishment, definition of, 2 
Establishment provisions, 8, 14-33 
role of, 19 
scope of, 14-15 
significance of, 15-16 
Esthonia, treaty with United States, 38 
European customs union, see Customs 
unions 

Exchange control, 52, 188-189 
as barrier to international trade, 185 
and discrimination, source of, 186- 

i88 

discriminatory, combating, 194-196 
and expropriation of property, 24- 

25 

Export-Import Bank, 17 
Export taxes, absolute commitments 
for, 146-148 

and import duties, analogy between, 
148-149 

international action concerning, 145 
and most-favored-nation clause, 145 
and national treatment, 146 
preferential, 143-144 
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Export taxes (cont.) 
for protection, 141-145 
for revenue, 140-141, 257 
self-limiting, 141, 237 
treaty provisions concerning, 145 
United States practice concerning, 

144-145 

Exports, duties on, 140-150 
Expropriation of property, 14, 19, 22- 
25» 26 

F 

Federated Malay States, see Malay 
States 

Finer, Herman, 237 
Finland, foreign exchange of, 44 
and General Agreement on Tariffs 
and Trade, 84 
treaty with Latvia, 220 
Firestone Rubber Company, treaty 
with Liberia, 212 
First Five Year Plan (U.S.S.R.), 136 
Five Per Cent Discount Cases, 36 
■“Flexible” provision, 54 
Flournoy, Richard W., Jr., 210 
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payments difficulties; Balance- 
of-paynients exceptions; Ex¬ 
change control; Goods, pay¬ 
ments for 

Foreign investment, see Capital; In¬ 
vestment; Investment policies 
France, countervailing legislation of, 

13s 

customs union of, 119-120, 121 
discrimination by, 65-66, 224 
foreign exchange of, 44 
nationality of a corporation, ruling 
in, 4 

tariff policy of, 73-74, 226 
trade agreement of, with United 
States, 173-174, 240 
treaty with Germany, 66, 224 
Franco-Hungarian Commercial Con¬ 
vention, 225-226 
Free-access principle, 149-150 
{See also Export taxes) 

Free enterprise, problems created 
from, for state-trading coun¬ 
tries, 208-209 

and quantitative restrictions, 159, 
161-162, 178-179 
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for, created by state-trading 
countries, 206-208 
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in, 208 

Free-enterprise economy, versus 
planned economy, 30 
Free-trade areas, log, 112, 117-118 
advantages and disadvantages of, 
118, 232 

definition of, 117 
few, reasons for, 119 
International Trade Organization 
Charter on, 125-127 
Friendship, definition of, 1-2 
Frontier traffic, 109, 116-117 
definition of, 116 
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Gallagher, John, material contributed 
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Trade, 32, 83-86, 87, 91, 98, 99, 
102*103, 109, 114-115, 121, 124, 
i 33 » 135-136, i 39 > i 47 » 149. i 54 » 
i55» 156, 163, 174, 176, 179, 182, 
197, 215, 222, 226, 229-231, 234 
Geographic names, 96 
Geographic origin, 45 
Geographic-origin test, 8 
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customs union with Austria, 232 
foreign exchange of, 44 
and tariff specialization, 88 
trade of, with United States, 82 
treaty with France, 66, 224 
with United States, 20, 37 
and United States countervailing 
duties, 134 

Global quota, see Quotas 
Goods, of parties to treaties, definition 
of, 8-10 

payments for, 185-198 
Gordon, Margaret S., 231 
Government trading, see State trading 
Great Britain, ruling of, in nationality 
of a corporation, 4 
Greece, foreign exchange of, 44 
and General Agreement on Tariffs 
and Trade, 84 

proposed customs union with, 

233 
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Guinazu, E. Ruiz, 193 

H 

Haberler, Gottfried Von, 113, 136, 211, 
231, 232, 234, 235 

Hackworth, Green H., 210, 211, 212, 
213, 218, 219, 239 
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Havana Charter for an International 
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posed), 29, 32. 51* 83-84, 96, 98, 
101, 102-103, 109, 133, 139, 155, 
156, 163, 197, 215, 222, 231 
balance-of-payments exceptions in, 
180-181 

and "commercial considerations” 
formula, 202-203 

on customs unions and free-trade 
areas, 124, 125-127 
dehning customs unions, 117 
defining dumping, 136 
defining free-trade area, 117 
and economic stability, 208-209 
emergency-action clause of, 104-107, 
227-229 

and export duties, 149 
on internal quantitative restrictions, 
183 

on licensing systems without quotas, 
171-172 

and nondiscriminatory administra¬ 
tion of tariff quotas, 173 
and nonmembers, treatment of, 85- 
86 

and preferences, 115 
preferential arrangements, list of, 
112 

and quantitative restrictions, elimi¬ 
nation of, 174-175 
exceptions to, 176, 240-241 
and quota allocations, 167-168, 170, 
184,240 

and state-trading members, 205-206 
Hawaii, treaty with United States, 
225 
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Henequen, 142 
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Hides and skins, 142, 143, 146 
Hilton, Howard J., Jr., 233 
Hmshaw, Randall, 223 
Hobson, John A., 135, 235 
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147 
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property, 24-25, 213-214 
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38 
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Hyde, Charles, 210, 213-214, 236 

I 
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233 

Impairment clause, 129-130, 234 
Import Duties Act of 1932, 109 
Import license, definition of, 158-159 
Import restrictions, 175-176 
Imports, charges on, 129-139 

{See also Customs duties; items 
concerning Tariff) 
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definition of, 214 

Inconvertibility, creation of, 190-194 
as protectionist policy, 189-190 
India, export taxes of, preferential, 

143 

for protective purposes, 142, 237 
jute interests of, 237 
Indirect shipments, see Shipments 
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Injury, prevention of, 62-63 
Injury test, 94-95, 96, 227 
Intent, see Tariff specialization, intent 
of 
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legality of, 156-157 
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tions, 163, 174, 175, 240 
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224 
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treaty with Firestone Rubber Com¬ 
pany, 212 
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Most-favored-nation clause, 12-13, 61- 
62 

and compatibility with antidump¬ 
ing or countervailing duties, 
236 

conditional, 67-68, 225 
and customs duties, 60 
exceptions to, 108-128, 229-231 
objectionable, 108, 231 
unobjectionable, 108-109, 115, 231 
and injury, prevention of, 62-63, 94' 
95 

and preferential export taxes, 145 
restricted, 68-69 
role of, 63-64 

Most-favored-nation commitments, see 
Commitments 

Most-favored-nation principle, bar¬ 
gaining policy based on, 71, 75- 
87, 226 

basic aim of, 185 
deviation from, 85-86 
and high tariffs, 72-73 
and multilateral trade, 186-187 
and tariff autonomy, 72 
and tariff specialization, 93 
Most-favorcd-nation treatment, and 
corporations, 15 

and expropriation of property, 22-23 
and internal taxes, 151-152, 238 
versus national treatment, 42-43 
and navigation, 35, 215-216 
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165 

internal, 183-184 
returns for, 65-67 
and taxation, 19-20 
Motion-picture films, 182, 241 
Multilateral trade, 185-186 
and most-favored-nation principle, 
186-187 

principle of, 63 

N 
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National Industrial Recovery Act, 175 
National origin, definitions of, 46-48, 
220-221 

determination of, 45-46 
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49 

affected by storage and repack¬ 
ing. 49 

international consideration of, 50- 

51 
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15 

and expropriation of property, 22- 

23 

and internal quantitative restric¬ 
tions, 183 

and internal taxes, 151-152, 183, 238 
versus most-favored-nation treat¬ 
ment, 42-43 
and taxation, 19-20 
National-treatment clause, function 
of, and internal taxes, 152-153 
and import duties, 60-61, 224 
weakness of, and internal taxes, 153- 
158 

National-treatment commitment, see 
Commitments 

National-treatment policy, and navi¬ 
gation, 34-35, 38, 215-216 
Nationalization, of goods in third 
countries, 50 

Nationals, of contracting parties tO' 
treaties, 2-3 
definition of, 2-3, 210 
interests of, distinguished from in¬ 
terests of goods, 9-10 
rights of, 6-7 

Navigation provisions, 8, 34-44 
definition of, 2, 34 
Negotiation, see Tariff bargaining 
Nethercut, Richard, material con¬ 
tributed by, io8n 
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foreign exchange of, 44 
trade agreement with Belgium, 231,. 
232 
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definition of, 215 
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Tariffs and Trade, 84 
treaty with Honduras, 147 
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144. 147 
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Nitrate industry, 20, 141, 237 
Noel-Baker, P. T., 211 
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arguments for, 73-74 
and conflict with bilateralism, 197- 
198 

importance of, 71, 226 
and investment funds, 27 
and negotiable tariffs, 74 
qualified, 85 

and quantitative restrictions, 164- 
165 

as sole concession, 69-70 
by state-trading countries, 200-203 
and tariff autonomy, 72 
tariff bargaining, basis for, 75, 77-78 
.Norway, foreign exchange of, 44 
proposed customs union, 233 
treaty of, with Turkey, 23 
with United States, 5-6, 38 
and United States tonnage duties, 
• 216 

Norwood, Bernard, material con¬ 
tributed by, 34n 

O 

O'Brien, Robert L., 56 
Oil industry, 20 
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Origin, see Geographic origin; Na¬ 
tional origin 
Ottawa agreements, 115 
‘Ottawa Agreements of 1932, 109-111, 
231 

Ouchy Agreement of 1932, 231, 232 
P 

Padding, for negotiating purposes, 97, 
100-101 

safeguards against, 101-103 
Page, Thomas W., 223 
Payments, convertibility of, 23-25, 26 
“just,” determination of, 24 
Payments agreements, 78, 190, 191-193 
Persia, treaty with Sweden, 212 
Persons, artificial, see Corporations 
natural, 2-3, 14, 210 


Philadelphia Chamber of Commerce, 
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Philippine Independence Act, 111 
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40 

export duties in, 144-145 
and United States preferential ar¬ 
rangements, 111-112 
United States tariff on products 
from, 221 

Pilotage charges, 34 
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190, 199-200, 209 

(See also State trading; State¬ 
trading countries) 
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direct shipments, 48, 49, 221- 
222 

treaty wtih Turkey, 23 
Port charges, 34-35, 215 
Portugal, discriminatory policy of, 38 
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123-125 

and relation to tariff, 115-116 
Preferential arrangements, arguments 
for and against, 112-114 
British, 109-111, 114 
of French Empire, 112 
of other countries, 112 
of United States, 111-112, 114 
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220, 231 
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by, i29n 
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Protection, tariff, 53-54 
Protectionism, 179 
bilateralism as, 189-190 
dangers of, 58-59 
and internal taxes, 154-155 
moderate, 53-54, 57 
“new,” 58-59 

and preferences, 114, 232 
(See also State trading; State¬ 
trading countries) 
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Q 
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174-175 
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exceptions to, 174-182 
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internal, 182-184 
definition of, 182 
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164-165, 183-184 

and nondiscrimination, 164-165 
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rigidity of, 159, 160-161 
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240 

basis for, 165-168 
country, definition of, 158 
discrimination by use of, 162-163 
and exchange control, 196 
global, definition of, 158 
and private enterprise, 161-162 
tariff, 103, 106-107 
definition of, 172, 227 
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of, 172-173 
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{See also Quotas) 
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ments 
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Right of entry, 14, 19 
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Rights of corporations, see Corpora¬ 
tions 
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Rum, nationalization of, 50 
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repacking of, 49 
storage of, 49 
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Sinn, Melvin, material contributed by, 
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76 
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Soviet Union, see Union of Soviet So¬ 
cialist Republics 
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Staley, Eugene, 237 
Standard of living, 16-17, 59 
State trading, 52, 199-209 
and nondiscrimination, 200-203 
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problems created from, for free- 
enterprise countries, 206-208 
protection by, limiting, 203-206 
State-trading countries, dumping by, 
136-138 

problems for, created by free- 
enterprise countries, 208-209 
Stewart. Robei't B., 235 
Storage, and national origin, 49, 222 
Subjects, definition of, 3, 210 
Subsidies, diicct, to merchant marine, 
40-11 

versus discrimination, 41-42 
to merchant marine, 38 
versus tariffs, 43 
Sunflower oil, 226 
Sweden, foreign exchange of, 44 
and General Agreement on Tarifk 
and Trade, 84 

proposed customs union, 233 
ticaty with Persia, 212 
Swettenham, Sir Frank, 143 
Swiss cow case, 88, 93-94, 95 
Switzerland, benefiting by tariff spe¬ 
cialization, 88 
and corporations, 5 

T 

Tanning industry, 142, 143 
Tapioca, 154, 227 

Tariff, bound, 12, 49, 70, 99, 101-102 
double-column, definition of, 70 
multiple-column, definition of, 70 
and padding, 102 

negotiable, and nondiscrimination, 
74 

non negotiable, 75 
definition of, 72 

and preferences, relation to, 115-116 
versus quantitative restrictions, 160- 
161 

reduced, 12,49, 99 

without specialization, definition of, 

88 

versus subsidies, 43 
'‘untouchable,” 75 
definition of, 72 
Tariff Act of 1922, 54 
Tariff Act of 1930, 54, 56, 76, 115, 133, 
R 34 > 137* 199’ 221 


Tariff autonomy, definition of, 72 
Tariff bargaining, with conditional 
most-favored-nation clause, 67- 
68 

defects of, 97-107 

discrimination as basis for, 66-68, 
70-76. 225 
flexibility of, 103 

maintaining negotiating position 
for, 78-79. 91-92 

nondiscrimination as basis for, 75, 
77-78 

with nondiscrimination as sole con¬ 
cession, 69-70 
by padding, 97, 100-103 
with restricted most-favored-nation 
clause, 68-69 
safeguards for, 101-103 
by selection of products, 80-83 
with simultaneous agreements, 79- 
80 

(See also Most-favored-nation 
principle) 

Tariff making, scientific, 54-57, 138 
unscientific, 57-58 

Tariff negotiation, see Tariff bargain¬ 
ing 

Tariff policies, autonomous, 72 
Tariff protection, policy of, 53-54 
Tariff quotas, see Quotas 
Tariff specialization, 88-96 
definition of, 88 
desirability of, 88-90, 96 
intent of, 94-96 

and most-favored-nation principle^ 
93 

for negotiating position, 91-92 
promoted by negotiations, 90-91 
Taxation, 19 
discriminatory, 19-20, 29 
double, 21-22 
personal, 14 
property, 14 

Taxes, export, see Export taxes 
internal, see Internal taxes 
statistical, 129 
Tea. 155 

Tin industry, 143-144, 147-148 
Tobacco, British taxes on, 53 
Tonnage duty, 34-35, 215 
Trade Agreements Act of 1934, 77, 97* 
157, 210 
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Trade interests, conflicting with ship¬ 
ping interests, 44 

Trade policies, relation of, to invest¬ 
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